STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MOTI ON COVPUTI NG
Petitioners,
VS. Case No. 07-2667

DEPARTMENT OF REVENUE

Respondent .
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RECOMMVENDED CORDER

This cause canme on for formal proceeding and hearing, as
noti ced, before P. Mchael Ruff, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings. The hearing was conducted in Tall ahassee, Florida, on
Septenber 7, 2007. The appearances were as foll ows:

APPEARANCES

For Petitioner: Jeffrey O Connor
Qualified Representative
8601 RR 2222 Building I
Austin, Texas 78730

For Respondent: Warren J. Bird, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01
Revenue Litigation Bureau
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Petitioner, a Delaware Corporation with its

princi pal place of business and domcile in Texas, has an



obligation to collect and remt Florida sales taxes on sales it
made to a Massachusetts-dom cil ed corporation, in view of the
facts found bel ow.

PRELI M NARY STATEMENT

Thi s cause arose when the Respondent, the Departnment of
Revenue, (Departnent), conducted an audit of the books and
records of the Petitioner for the audit period April 1, 2003 to
March 31, 2006. The audit was conducted by Xena Francis, an
experienced auditor of the Department, who testified on behalf
of the Departnment in this proceeding. The audit purportedly
reveal ed that the Petitioner was not collecting sales tax on
transacti ons where conputer products were sold to entities who
did not produce a certificate of exenption fromcollection of
sales tax by Florida on the transaction, and when the product
i nvol ved was shi pped by the Petitioner into Florida by common
carrier.

The Respondent, through the audit process, determ ned a
deficiency based upon such transactions, and assessed the
Petitioner for $72,447.29, including tax and interest through
March 12, 2007. The tax was in the amount of $61,538.90, and
interest thereon was in the anount of $10,908.39. The
Departnent had adjusted its initial assessnent downward based
upon the Petitioner denonstrating that certain of the purported

transactions for which taxes had not been paid were reveal ed by



the Petitioner to actually be exenpt. The Petitioner paid the
Respondent the sum of $39, 064.24 on June 11, 2007. This
represented paynment of $37,941.94 of the tax assessnent, as well
as $1,122.30 for interest related to that anount of the tax
assessnent .

The Petitioner in essence contested the portion of the
assessnment related to its sales to Advantec Conputer System
Inc., a Massachusetts limted liability conpany, with its
princi pal place of business in Marl boro, Massachusetts. The
Petitioner tinely exercised its right to a proceedi ng pursuant
to Section 120.569 and 120.57(1), Florida Statutes (2006), and
its Petition was forwarded to the Division of Adm nistrative
Hearings and t he undersi gned Adm ni strative Law Judge.

The cause cane on for hearing as noticed. The Petitioner
presented seven exhibits at the hearing six which were admtted
into evidence. Exhibits two, three, and four were admtted on a
[imted basis. The Petitioner also testified on its own behalf
t hrough the testinony of Jeff O Connor, C.P.A  The Respondent
presented, as its witness, Xena Francis, the auditor who
performed the audit at issue and presented Exhibit "A " the
audit which was admtted into evidence.

Upon concl usi on of the proceedi ngs a transcript thereof was
ordered and the parties availed thenselves of their right to

submit proposed recommended orders. After granting one



request ed extension, the Proposed Recomended Orders were tinely
subm tted and have been considered in the rendition of this
Recommended Order. The Motion to Strike the Petitioner's
Proposed Recommended Order is denied.

FI NDI NGS OF FACT

1. The Petitioner is a Del aware Corporation whose
princi pal place of business is in Austin, Texas. The Petitioner
desi gns, devel ops, and nmarkets portabl e conputer equipnent,
chiefly portable "tablet"” personal conputers with rel ated

"peripherals,” which it sells and delivers in nmultiple states,
including Florida. It sells these products to "re-sellers" and
distributors, as well as to "end users.” The Petitioner, by the
Departnment’'s admission in Exhibit "A" (audit) does not maintain
a physical presence in the State of Florida. It does enpl oy one
sal es person for business in Florida, but maintains no warehouse
or other facilities, vehicles nor other indicia of physical

| ocations or operation in the state of Florida. The Petitioner
is registered as a "dealer” wth the State of Florida,

Departnent of Revenue under the Florida Sales and Use Tax Law.

The Petitioner does engage in sone sales to Florida "end
custoners” or to re-sale purchasers in Florida. These
transactions, however, are not at issue in this case. The

di spute solely relates to transactions between the Petitioner

and Advant ec Conputer System Inc., of Marlboro, Massachusetts.



2. The Respondent is an agency of the State of Florida
charged with the regul ation, control, adm nistration, and
enforcement of the sales and use tax laws of the State of
Fl orida enbodied in Chapter 212, Florida Statutes, and as
i npl emented by Florida Adm nistrative Code Chapter 12A-1. The
Respondent conducted an audit of the books and records of the
Petitioner, resulting in this proceeding, for the audit period
April 1, 2003 to March 31, 2006. That audit was conducted by
Xena Francis, and reveal ed, according to the Departnent's
position, a purported sales tax paynent deficiency on the part
of the Petitioner in the above-referenced anmobunts. The
Departnent, upon conpletion of the audit, issued a Notice of
Intent to Make Audit Changes, thus advising the Petitioner of
t he amount of the tax penalty and interest it was assessing as a
result of the audit.

3. The transactions which the Departnent maintai ned were
guestionable, in terns of taxes not being paid with regard
thereto, were those where the Petitioner sold conputer products
to entities who did not produce to the Petitioner a certificate
of exenption fromcollection of sales tax by Florida on that
transacti on, and where the product was shi pped by the Petitioner
into Florida by common carrier. The Departnent essentially
takes the position that, since the Petitioner has a state sales

and use tax "dealer certificate,” that it is responsible to



prove any transactions as being exenpt fromthe rel evant taxing
provi sions of Chapter 212, Florida Statutes, and the above rule
chapter. The Departmnent apparently presunes as a part of this
position that the fact that the product in question was shipped
to ultimate users in Florida by common carrier fromthe
Petitioner's place of business outside the state that such were
Florida sales tax transactions. 1t thus contends that the
burden is on the Petitioner to prove that they are exenpt from
such tax and coll ection.

4. After it was advised of the audit findings and the
basis for the assessnent, the Petitioner provided to the
Departnent certain exenption certificates for a nunber of the
entities and transactions for which shipment had not been nade
into Florida. The Departnent accepted these and the assessnent
was adj usted downward to reflect the exenpt status of those
transactions, pursuant to the further information provided the
Department by the Petitioner.

5. The other disputed transactions for which no exenption
certificate was provided by the Petitioner, were deened by the
auditor to be taxable. |In essence, the auditor took the
position, as does the Departnent, that every person making sal es
into the State of Florida is subject to sales and use tax unless
specifically exenpt and that it is incunbent upon the selling

dealer (which it maintains is the Petitioner) to establish the



exenpt status of the transaction, at the tinme of sale, with a
supporting re-sale certificate or sone docunentation to support
the transactions, exenpt status.?

6. The sales which are the subject of this dispute are
excl usively those between the Petitioner and Advantec Conputer
Systens, Inc. Advantec is a Massachusetts |ncorporated and
dom ciled corporation. It apparently does not possess a Florida
"re-sale certificate" or "dealer certificate." The Petitioner
sol d various conputers and rel ated products, as shown by the
i nvoi ces in evidence, to Advantec. The invoices and the
testi nony adduced by the Petitioner established that those sal es
were between the Petitioner and Advantec, the Massachusetts
corporation. Advantec, in turn, sold the products or sone of
themto Florida custoners. Those custoners did not pay the
Petitioner for the sales, but paid Advantec. Advantec directed
that delivery fromthe Petitioner be made not to Advantec
itself, but to its Florida-end customer via comon carrier from
the Petitioner's out-of-state |location or fromits overseas
supplier. In any event, delivery was nmade from outside Florida
to the Florida Advantec customers by conmon carrier.

7. The Petitioner billed no Florida custoner and had no
relationship with any Florida custonmer of Advantec. Instead it
i nvoi ced and billed Advantec for the price of the products

i nvol ved on a "net 30-day" basis. Advantec would then pay the



Petitioner for the amount invoiced by the Petitioner to
Advantec. As to the Advantec sales at issue, there was no
nexus, substantial or otherw se, between the Petitioner and
Advantec's custonmers in Florida, except that the product was
"drop shipped" fromthe Petitioner's relevant |ocation out of
the State of Florida to the Florida custoner by common carri er,
not by any vehicle owned, |eased, or operated by any person or
entity affiliated with the Petitioner. In fact, the deliveries
in question were made by Federal Express as a drop shipnent.

8. Advantec's principal business activity is the re-sale
and distribution of conputers and related products. It has no
presence in Florida and is not a registered dealer in Florida.
When the Petitioner made the sales to Advantec Conputer Systens,
as shown by the invoices and testinony in evidence, it billed
Advantec for the sales and did not collect sales tax. Wile the
Petitioner has in its possession Advantec's Massachusetts-issued
t ax- exenpt certificate, the Petitioner does not have a Florida
tax-exenpt certificate on-file for Advantec, because Advantec is
not registered in Florida, and the sale by the Petitioner to
Advantec is a Massachusetts sale with no Florida nexus.

9. The Petitioner offered three Technical Assistance
Advi senents (TAA) into evidence, which it obtained fromthe
Departnent in support of the fact that the transactions in

guestion are not taxable. (See Exhibits 2, 3, 4 in evidence.)



These exhibits were admtted on a limted basis over the
Departnment's objection as being possibly material to a

determ nation as to the weight and credibility of the
Departnment's evidence in this case, but not as being legally
bi ndi ng or constituting | egal precedent, which last quality is
precl uded by Section 213.22(1), Florida Statutes (2006).

10. Additionally, the Petitioner offered and had adm tted
Petitioner's Exhibit 7, which was an e-mail received froma
representative of the Departnment, in response to an inquiry by
the Petitioner. This was admtted over hearsay objection as a
party statement offered by the opposing party.? 1In that
exchange between the Petitioner and the Departnent, the
Petitioner, as shown by testinony and the exhibit, related the
facts involved in the sales to Advantec. The Departnent's
response indicated that, if indeed, the buyer and seller were
both | ocated outside the State of Florida and the goods when
pur chased were outside the State of Florida, then the sale is
not a Florida sale, between the out-of-state buyer and the out-
of -state seller (the Petitioner). |If the goods were then

delivered by common carrier to the out-of-state buyer's ultinate

custoners in Florida, fromthe Petitioner's out-of-state
| ocation, then the transacti on between the Petitioner and the

out-of -state buyer is not subject to the Florida sales tax | aw



and, in essence, is non-jurisdictional, not as a "Florida nexus
sale.”

11. In summary, the Petitioner sold the goods in question
to Advantec and invoiced Advantec at its Massachusetts domcile
and address on "net 30-day"” term No Florida custoner, person,
or entity was billed for the sales in question, nor was any
paynment collected fromany individual or business entity | ocated
inthe State of Florida. Once the sale was consunmat ed between
the Petitioner and Advantec, the Petitioner nmerely "dropped
shi pped,” by common carrier, the goods purchased by Advantec to
Advantec's ultimate custoner |ocated in the State of Florida.

CONCLUSI ONS CF LAW

12. The Division of Administrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2006).

13. Section 212.21(2), Florida Statutes (2006), provides
that it is the specific legislative intent to tax every sale
provided for in that Chapter except such as shall be proven to
be specifically exenpted by provisions of Chapter 212.

14. Section 212.02, Florida Statutes (2006), provides as
fol | ows:

Section 212.02 definitions.- The foll ow ng
terms and phrases when used in this chapter
have the neanings ascribed to themin this

section, except where the context clearly
i ndi cates a different meaning.

10



(15) 'Sale' neans and incl udes:

(a) Any transfer of title or possession or
bot h, exchange, barter, |icense, |ease, or
rental, conditional or otherwi se, in any
manner or by any neans what soever, of

t angi bl e personal property for a

consi derati on.

15. Pursuant to Section 212.18, Florida Statutes, any
person desiring to engage in or conduct business in Florida as a
deal er, as defined in Chapter 212, Florida Statutes, nust obtain
a certificate of registration fromthe Departnent, and the
certificate issued by the Departnent grants dealers the

privilege of conducting business in the state and i nposes an

obligation to collect and tinely remt sales tax. See also Fla.

Adm n. Code R 12A-1.060.

16. Florida Adm nistrative Code Rule 12A-1.038 provides
that transactions that result in shipnment of tangi ble personal
property into the State of Florida are subject to sales and use
tax unless specifically exenpt, and the selling deal er nust
establish the exenpt status of a transaction at the tines of
sale with a supporting re-sale certificate or sonme docunentation
to support the exenpt status of the transaction. The Departnent
thus takes the position that if the seller does not produce
evi dence of exenption fromthe applicable sales tax, then the

sales in question are subject to the tax.

11



17. The problemw th the position of the Departnent is
that, although a sale clearly took place, the sales which the
Departnment attenpts to tax, transacted between the Petitioner
and Advantec, were not "transactions that result in shipnent of
tangi bl e personal property into the state of Florida." It was
t he transaction between Advantec and its Florida-end customer
(the re-sale), which actually resulted in the shipment of the
property into the state. The Petitioner's only connection with
the Florida Advantec custoners and the transacti ons between such
custoners and Advantec was its depositing of the goods on a
common carrier for delivery via interstate comerce into Florida
froma non-Florida | ocation.

18. The sal es which the Departnent seeks to tax were sal es
to the Massachusetts conpany, which is not registered as a
dealer in the State of Florida, or wth the State of Florida.
These were clearly Massachusetts sales. The Petitioner had no
contact with the State of Florida with regard to these sal es
during the course of the transactions since it nerely delivered
t he goods to the common carrier for delivery to Advantec's
Fl orida sale custonmer. The Petitioner did not sell the
merchandise in Florida or directly to any Florida customners.

The title to the goods and the consideration for them were
exchanged between the Petitioner and Advantec. It is Advantec

who nade sales into Florida that resulted in tangi bl e persona

12



property being shipped into the state of Florida. It is thus
Advant ec who woul d potentially be responsible for collecting
sales tax fromthe Florida custoners or, since Advantec is not a
regi stered "Florida dealer,” it mght be that the Departnent

must | ook to the end custonmer of Advantec in Florida for
collection of the use tax. See § 212.06(4), Fla. Stat.

19. It has been determ ned that the taxability of a
transacti on made by an out-of-state vendor into Florida
resulting in shipnment of the goods which are the subject of the
transaction into Florida, depends on the out-of-state vendor's
"substantial nexus" with the state. Thus, the cases of National

Bellas Hess, Inc., v. Illinois Departnent of Revenue, 386 U. S.

753 (1967) and Quill Corporation v. North Dakota, 504 U S. 298

(1992) (which re-affirmed the holding in the National Bell as

Hess opinion) stand for the proposition that if an out-of-state
vendor only has a connection with custonmers in the taxing state
by common carrier or mail, used in delivering goods to custoners
in the state, then the state, where the goods are delivered, may
not conpel the out-of-state vendor to collect a sales or use
tax. This is because a vendor whose only contacts with the
taxing state or by mail or common carrier |acks the "substanti al
nexus" to the taxing state required by the cases interpreting
the comerce clause of the United States Constitution. See

Conplete Auto Transit, Inc., v. Brady, 430 U S. 274 (1977),

13



whi ch sets out the test whereby a state-inposed tax could be
sust ai ned agai nst a chal |l enge under the commerce cl ause, which
test included the requirement of a substantial nexus with the
taxi ng state.

20. The principle running through these cases was affirned
and followed in Florida in nore recent tines in Florida

Depart ment of Revenue v. Share International, Inc., 667 So. 2d

226 (Fla. App. 1st Dist. 1995). The court, speaking through
Judge Barfield (concurred in by Judges Kahn and Shivers)
followed this "substantial nexus" test, established through the
above decisions. The factual situation in that case involved

the presence of the appellee Share International, Inc., in

Florida for three days a year at a semnar it conducted. The
sem nars were conducted for chiropractors during the w nter

mont hs in Florida. Share International sold certain itens in

Florida during the semnars, registered with the Departnent and
collected and remtted the sales tax on those itens sold in
Florida during the semnars. It did not, however, collect
Florida Sal es taxes on sales or orders nmade by tel ephone or mai
fromresidents in Florida, but delivered by mail or conmon
carrier, or on orders received during the Florida sem nars but

| ater delivered by mail or common carrier. The court upheld the
trial judge's finding that inposition and collection of the

sales tax on this out-of-state vendor woul d be unconstituti onal

14



internms of inposing a burden on interstate conmerce in

viol ation of the federal commerce clause. This was because the
presence in the State for approxinmately three days per year of
Sharer enpl oyees and products, under the circunstances presented
in that case did not establish a substantial nexus with Florida
whi ch would permt the State of Florida to inpose on Share the
duty to collect and remt taxes on its mail order sales to
Florida residents. The court, through Judge Barfield' s opinion,
after affirmng the trial judge, certified the question to the
Fl ori da Suprene Court, as to whether, under the facts of that
case, "substantial nexus," within the nmeaning set forth in the

Quill Corporation, and National Bellas Hess deci sions, existed

whi ch would permit Florida to require Share to collect sales and
use taxes on all goods sold to Florida residents. In due

course, the Florida Suprene Court in Florida Departnent of

Revenue v. Share International, Inc., 676 So. 2d 1362 (Fl a.

1996), speaking through Justice Anstead, affirned and adopted
the holding of the First District Court of Appeal. The

Depart ment of Revenue |ater petitioned for Wit of Certiorari to

the United State Suprenme Court. The United States Suprenme Court

in Departnent of Revenue v. Share International, 519 U S. 1056

(1997), denied certiorari.

21. That case and its facts are closely akin to those in

the instant situation. Here the only nexus that the out-of-

15



state vendor, the Petitioner, had with the State of Florida as
to the transactions in question, was the drop shi pnent of the
rel evant goods into Florida by common carrier.

22. The Petitioner does naintain one sales representative
in the State of Florida (it is undisputed that the Petitioner
actually conducted sone Florida sales of its own, taxation of
which is not in dispute in this case). The First District Court

of Appeal in the Share, supra, decision noted a nunber of

decisions by the U S. Suprene Court concerning out-of-state

sal es by an out-of-state vendor into a taxing state and in those
prior decisions the requisite nexus for the taxing state was
shown where, for instance, out-of-state sales were arranged by

| ocal agents of the seller while working in the state. The sane
nexus was found where mai ntenance in the state of |ocal retai
store outlets was provided by the out-of-state mail order
sellers and in the case of an out-of-state conpany that had 10
sal esnen conducting continuous | ocal solicitations. The court

al so nentioned the exanple of the maintenance in a taxing state
of only a single enployee, an engi neer, whose office was in his
home and whose responsibility was to consult with one of the
out-of -state vendor's custoners regarding its anticipated need
of the out-of-state vendor's product. (citation omtted.)

These cases show that it is at least fairly debatabl e whether a

substantial nexus would be shown with Florida by the fact of the

16



Petitioner's maintaining only one sales representative in
Fl ori da.
23. The pivotal consideration, however, is that the
subj ect sal es transactions which the Departnent attenpts to tax
involved in this proceeding are one step renoved fromthe

situation in the Share International case and in the cases cited

and di scussed therein. This is not a situation where the sales
were made into Florida to Florida custoners. Rather, the sales
at issue were nade to Advantec, Inc., a Massachusetts purchaser.
The sal es were Massachusetts nexus sal es, not Florida ones and
were invoiced as such. The only sales which "resulted in" the
shi pmrent of the goods into Florida was the sal e between Advantec
and its Florida custoners. Those sales are not the subject of
this proceeding and are likely the sales with which the
Departnent m ght have a substantial taxing nexus and the
authority to at least collect sales or use tax fromthe Florida
end- cust oner.

24. 1t is thus patently apparent that this is not a
situation where the certificated or registered dealer, the
Petitioner, is under a burden to establish an exenption of the
sales in question fromFlorida taxation. Rather, the sales are
not even jurisdictional. That is, even if the Petitioner is
determned to have a "substantial nexus" as an out-of-state

vendor with the State of Florida through a single sales

17



representative and a dealer certificate, that substantial nexus
has no relevant relationship to the sales Florida is here
seeking to tax, that is, the sales between the Petitioner with
anot her foreign corporation, Advantec, which sales occurred,

t herefore, in Massachusetts.

25. If Florida were to tax those transactions based upon
the mere fact that the seller, the Petitioner, in those
transacti ons, shipped the goods to Advantec's Florida custoners
by interstate conmerce common carrier, such, under the principa

runni ng through the Share International case and the cases cited

therein going back to the National Bellas Hess opinion, wuld

constitute an undue burden on interstate comerce in violation
of the Federal Comrerce C ause. The Departnent sinply has no
jurisdiction to tax these transacti ons because they are not
Florida sales. The transactions, for the purposes of the above-
cited rule, did not result in the shipnent of the tangible
personal property into the state of Florida. Rather, the re-

sal es between Advantec and the Florida customers resulted in the
tangi bl e personal property being shipped into the State of

Fl ori da.

RECOVMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,

Concl usi ons of Law, the evidence of record, the candor and

18



deneanor of the w tnesses, and the pl eadings and argunents of
the parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Departnent
of Revenue, vacating and dism ssing the assessnent of the
subject sales tax and interest to the Petitioner, Mdtion
Conmputi ng, Inc.

DONE AND ENTERED t his 24th day of Decenber, 2007, in

Tal | ahassee, Leon County, Florida.

-
~—— _—

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with Cerk of the
Di vision of Admi nistrative Hearings
this 24th day of Decenber, 2007.
ENDNOTES
1/ Florida Adm nistrative Code Rule 12A-1.038.

2/ 8 90.803.18, Fla. Stat. (2006)
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COPI ES FURNI SHED

Jeffrey O Connor
Qual i fied Representative
8601 RR 2222 Building I
Austin, Texas 78730

Warren J. Bird, Esquire

Ofice of the Attorney General
The Capitol, Plaza Level 01
Revenue Litigation Bureau

Tal | ahassee, Florida 32399-1050

Marshal | Stranburg, General Counsel
Departnent of Revenue

The Carlton Buil ding, Room 204

501 Sout h Cal houn Street

Post O fice Box 6668

Tal | ahassee, Florida 32314-6668

Li sa Echeverri, Executive Director
Depart ment of Revenue

The Carlton Buil ding, Room 104
501 Sout h Cal houn Street

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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