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INTEREST OF AMICUS CURIAE!

Amicus 1s the American Association of Attorney —
Certified Public Accountants, Inc. (“AAA-CPA”), a not-
for-profit corporation, formed in 1964 and now head-
quartered in Virginia. The AAA-CPA has members lo-
cated all over the United States. Every member has been
licensed as both an attorney and a certified public account-
ant.

AAA-CPA members, with both accounting and law back-
grounds, have unique perspectives on business and the
courts. At the same time, a significant portion of the AAA-
CPA members have devoted their careers to the field of tax
law, both federal taxes and state and local taxes, represent-
ing a very wide variety of industries. As such, the AAA-
CPA membership is in a unique position to view how New
York’s “click-through-nexus” statute has wide ranging ef-
fects on thousands of companies beyond the two petitioners
herein. From the AAA-CPA point of view, those effects,
which are worsened by the decision below, urgently re-
quires this Court’s review.

1 Pursuant to Supreme Court Rule 37.6, counsel for amicus
represents that it authored this brief in its entirety and that none
of the parties or their counsel, nor any other person or entity
other than amicus, its members, or its counsel, made a monetary
contribution intended to fund the preparation or submission of
this brief. Pursuant to Rule 37.2(a), counsel for amicus represents
that all parties were provided notice of amicus’s intention to file
this brief at on September 16, 2013 and that all parties have con-
sented to the filing of this brief. Both Petitioners filed letters
with the Clerk granting blanket consent to amicus briefs, and
respondent provided amicus counsel separate written consent to
file this brief via email on September 16, 2013.



INTRODUCTION

The Commerce Clause of the U.S. Constitution
(Art. 1, Sec. 8, Clause 3) was a profound expression
by the founders of our great country that if our na-
tion is to have a thriving national economy, then we
need commerce to flow freely between the states
without undue burdens. A little more than 20 years
ago, this Court authoritatively intervened? in the
middle of a struggle that has been ongoing for over
100 years in our great nation. This struggle is be-
tween the tax-hungry states that are looking out for
their states’ own interests without regard to the con-
sequences outside the individual state’s borders and
our national economy, consisting of businesses that
sell goods and services across state lines. Since the
Quill decision? urging Congress to utilize the powers
granted by the Commerce Clause, many states have
taken bolder and bolder legislative steps to ignore
this Court’s holding in Quill to satify their insatiable
demand for tax revenues at the expense of citizens
outside their states’ borders.

Compounding the problem, there is no ques-
tion of whether remote sellers are paying their fair
share of tax, because transactions that occur outside
the state make the in-state purchasers subject to use
tax, not the sellers. Therefore, New York’s “click-

2 See, Quill Corp. v. North Dakota, 504 U.S. 298 (1992) (creat-
ing a bright line test requiring physical presence in state before
the state can force use tax collection requirements on a remote
seller).

3 Since the 1992 Quill case, the Court has not granted certio-
rari to another state tax nexus case. See id.



through nexus” statute forces remote sellers, such as
the Petitioners, to be tax collection agents for the
state. Use tax collection statutes are the most
extreme types of burdens on interstate com-
merce that exist in the state tax arena. This is
the epitome of a burden on interstate com-
merce — a tax collection responsibility for a tax
imposed on a third party, regardless of profit,
cost of compliance, or even liability for the tax
— imposed ONLY on out of state companies. If
the remote seller makes a mistake in the endlessly
complex use tax collection process for New York, then
the remote seller becomes liable for the tax, which
becomes an even greater burden. New York ex-
tends this costly tax collection burden on remote
sellers everywhere by turning non-nexus-creating in-
ternet advertising agreements into commissioned
sales agency relationships by mere statutory pre-
sumption.

The use tax collection process is so complex
and confusing that even the lower courts mistakenly
refer to the tax at issue as a “sales tax,” when the tax
to be imposed on the petitioners is a “use tax.”4 If the
courts of New York cannot determine the type of tax
at issue, then it speaks volumes as to the over bur-
densome complexity of both the statute and the use
tax collection process.

What should also be very troublesome to this
Court is the notion that out of state vendors have no

4 Amazon.com LLC v. New York Dept. of Tax. & Fin., 877
N.Y.S. 2d 842, 844 (N.Y. Sup. Ct. 2009)(referring to the tax as a
the statutes “forces on-line retailers to collect a sales tax on pur-
chases made by New York residents”).
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employees or owners with any vote in how New
York’s use tax collection laws are written.> The only
thing standing in the way of the many states acting
selfishly to push their own tax collection burdens en-
tirely on the citizenry of the other 49 states is the
Commerce Clause, as championed almost single-
handedly by this Court. Members of the American
Association of Attorney — Certified Public Account-
ants (“AAA-CPA”) have been in the front lines of this
struggle and we respectfully request that this Court
to once again champion the free flow of commerce in
our national economy over any one state’s need to
raise revenue. The states often claim that technology
has so advanced that use tax collection should be eas-
1er and we agree. Technology has advanced so much
that it should be much easier for the states to collect
use tax from their own citizens than it ever has in
been the past without the need to hinder interstate
commerce with extremely burdensome tax collection
responsibilities. We also believe that this Court
should once again remind Congress why the Com-
merce Clause was created and suggest Congress act
with the least burdensome means to end the strife.
This Court might suggest that Congress enact legis-
lation similar to the remote seller reporting statute
recently enacted by the state of Colorado.¢ A report-
ing statute allowing users to self-report use taxes
would be very similar to the very successful income

5 Most states, including New York, have statutes that deter-
mine a company has nexus with the state if any substantial
owner or employee lives in the state. (e.g. N.Y. Tax Law §
1101(b)(8)(vi))

6 Col. Rev. Stat. § 39-21-112(3.5), (2010).



tax reporting statutes used for federal income tax
purposes.

ARGUMENT

I. THE STRUGGLE BETWEEN STATES AND
REMOTE SELLERS IS NOT NEW, BUT THE
EFFECTS ARE BECOMING MUCH MORE
BURDENSOME ON THE NATIONAL ECON-
oMY

The Commerce Clause of the U.S. Constitution
(Art. 1, Sec. 8, Clause 3) was a profound expression
by the founders of this great country that if our na-
tion is going to thrive, then we need commerce to
flow freely among the states without undue burdens.”
The federal government is presumed to act in the
best interests of the nation as a whole, versus the
self-interested nature of the individual states that
could threaten our national economy with ruin under
the guise of state taxation.

This Court recognized the importance of the
Commerce Clause more than a hundred years ago,
nurturing and protecting the free flow of commerce
among states through a myriad of state tax opinions.
This Court knows better than any other that this is
not a new dispute. It has been ever-present to a
lesser extent between similarly situated players ever

7 See, Gonzales v. Raich, 545 U.S. 1, 16 (2005)(mentioning one
of the greatest shortcomings of the Articles of Confederacy was
that it allowed the states erect protectionist trade barriers be-
tween the states; the Commerce Clause was deemed the remedy
to this oversight).



6

since the Mississippi legislature enacted the first
state sales tax in 1932.8 This Court has been the
court of final redress in far too many cases dealing
with a state’s jurisdictional overreaching. From nav-
igating in waters between the states® to the mail or-
der catalog industry,10 this Court has been the last
line of defense against states acting in their own self-
interest through the imposition of unreasonable bur-
dens on interstate commerce.

Every decade or two, the type of industry seek-
ing protection from overly aggressive states changes.
Now it is the electronic commerce vendors seeking
this Court’s protection. The dispute permeates the
front pages of national media, the tax departments of
every company selling across state lines, the floors of
both state and federal legislatures, and finally the
courts. States are even fighting with each other in
the battle with Montana, Oregon, and Alaska form-
ing a coalition against the Marketplace Fairness Act
S. 336/S.743/HR. 684 bills in Congress. Our entire
nation has been dragged into this dispute — and this
burdens the economy as a whole. Of greatest import,
advances in technology do not change the constitu-
tional importance of avoiding undue burdens on in-
terstate commerce.

Since this Court’s decision in Quill to add
bright line clarity to the situation — while expressly

8 See, State and Local Taxation, 9th Edition, pg. 607, by Heller-
stein, Stark, Swain, and Youngman.

9 Gibson v. Ogden, 22 U.S. 1 (1824).

10 National Bellas Hess, Inc. v. Department of Revenue, 386
U.S. 753 (1967).



inviting Congress to intervene — this Court has pa-
tiently waited on the sidelines. However, the states
have not been sitting idle, instead enacting statute
after statute imposing increasingly complex and bur-
densome responsibilities on out of state companies.
These statutes are so complex that even the lower
courts in this case mistakenly refer to the tax at is-
sue as a “sales tax,” when the taxes the petitioners
would be required to collect under the statute would
be “use taxes.”11

These statutes have been so bold as to inten-
tionally cross the line to include activities long recog-
nized as “safe,” such as advertising, in the list of
nexus-creating activities, which expose a remote
seller to a foreign state’s taxing laws. These over-
reaching statutes always include a blanket caveat
that if the statute i1s held to be unconstitutional, then
only that small portion of the statute is deemed void.
That leaves extreme uncertainty in our interstate
commerce marketplace where taxing authorities are
essentially compelled to enforce statutes until a court
holds them unconstitutional. Many companies con-
tinue their in-state advertising activities relying on
the precedent set by this Court to protect them. But
when this Court declines to hear the cases and the
lower courts decide this Court’s opinions are no
longer relevant, taxpayer’s reliance on what should
be the highest law in the land not only falters, but

11 Because the transactions of both Amazon and Overstock are
approved and finalized outside of the state, New York sales tax
would never apply to the transactions. The taxes at issue for the
petitioners are all use taxes.
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they are held responsible for tax collection obliga-
tions going back in time!2 as if this Court’s decisions
on the matter were never issued.

We have reached a watershed moment in our
country's history when small, local businesses and
consumers can cheaply and easily find each other and
conduct business from anywhere in the country utiliz-
ing the internet marketplace. This is the epitome of a
highly advanced, capitalistic marketplace that bene-
fits the country as a whole. However, legislation such
as New York’s place undue burdens on this young,
thriving commercial marketplace disregarding this
Court’s Commerce Clause jurisprudence. The states
will continue to do so unless this Court intervenes.
The Petitioners herein are but the tips of the iceberg
in this industry, representing hundreds of thousands
of smaller businesses struggling to find a national cus-
tomer base free from extreme tax burdens that the
states themselves should be collecting from their own
citizens. As such, we have another blossoming indus-
try that requires this Court’s protection from the more
than 9,600 state and local jurisdictions!3 in this coun-
try that impose a use tax.

12 F.g., Complete Auto Transit v. Brady, 430 U.S. 274 (1977)
(good example of a judicial change in the interpretation of the law
being retroactively applied against a taxpayer with great finan-
cial harm resulting).

13 See, written submission of Joseph Henchman to Committee
on Commerce, Science, and Transportation U.S. Senate, The
Proper Role of Congress in State Taxation: Ensuring the Inter-
state Reach of State Taxes Does Not Harm the National Economy,
Tax Foundation, (August 1, 2012)(providing that there are over
9,600 local sales tax jurisdictions in the U.S.); See, also,
McConnell’s Claim That There Are Nearly 10,000 Tax Codes Na-
tionwide, The Washington Post, by Glenn Kessler, (April 29,



II. CLICK-THROUGH-NEXUS USE TAXES ARE
THE MOST BURDENSOME AND DISTRUP-
TIVE SOLUTION TO THE STATES’ REVE-
NUE PROBLEMS

The New York “click-through-nexus” statute
represents one of the most severe burdens on inter-
state commerce that exists in the state tax arena, spe-
cifically use tax collection. Despite what the media
claim and what the lower courts suggested, the bur-
den New York attempts to impose on Overstock (and
Amazon) is not a sales tax. Sales tax applies to trans-
actions that take place wholly within the borders of
the taxing state and it is imposed on the business sell-
ing the taxable good or service in that state. While
sales tax 1s required to be passed on to the purchaser,
sales tax is a burden placed on the seller for the privi-
lege of selling goods or services within the borders of
the state. The Internet purchases made by people in
New York are legally taking place outside of New
York, in the domicile state of the seller (in Overstock’s
case, Utah). Because the transaction is not taking
place in the state of New York, the state’s sales tax
does not apply. Instead, the use tax is imposed on the
purchaser’s use of the property in New York and each
in-state purchaser/user is legally responsible for the
use tax. What New York’s “click-through-nexus” stat-
ute attempts to do is force remote sellers, such as
Overstock, to be use tax collection agents for the state.

2013) (citing Tax Foundation’s estimate of 9,600 jurisdictions,
Vertex, Inc.’s estimate of 9,646, CCH’s estimate of 7,600, and Av-
alara’s estimate of 14,500).
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This i1s the epitome of a burden on interstate com-
merce — a tax collection encumbrance regardless of
profit, cost of compliance, or even legal liability for the
tax.

While the typical citizen in this country be-
lieves collecting sales tax is an easy process, members
of the AAA-CPA have been in the trenches of the evo-
lution of sales and use taxes in this county. We know
from firsthand knowledge that businesses across the
country are plagued by severe uncertainty of what is
and what is not subject to sales tax or use tax much
less how to keep up with the extreme tax return bur-
dens. If New York’s click-through-nexus statute is
held constitutional, companies will have to keep up
with the sales tax and use tax reporting rules not only
1n 45 states,4 but also in over 9,600 individual locali-
ties that have their own sales tax and use tax rules.15

Moreover, a significant number of states im-
pose criminal penalties for failing to remit even small
amounts of collected sales tax.16 Therefore, even if a
retailer manages to hire enough qualified personnel to

14 Alaska, Delaware, New Hampshire, Montana, and Oregon
do not have a state sales tax, although some local jurisdictions do
have a sales and use tax in some of these states

15 See, written submission of Joseph Henchman to Committee
on Commerce, Science, and Transportation U.S. Senate, The
Proper Role of Congress in State Taxation: Ensuring the Inter-
state Reach of State Taxes Does Not Harm the National Econ-
omy, Tax Foundation, (August 1, 2012)(providing that there are
over 9,600 local sales tax jurisdictions in the U.S.)

16 [.g., under §212.12(2)(c), Fla. Stat., Florida imposes up to 5

years in jail and $5,000 in fines for a mere $301 of collected but
unremitted sales tax.
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handle the research of what is and is not subject to tax
in every sales tax jurisdiction and the personnel to
compile and file the sales tax returns across the coun-
try, the company still must contend with excruciating
long and expensive sales and use tax audits from each
of the states, then be held financially or potentially
criminally liable for mistakes.

Given that a company is typically audited by a
state once every five years, a company must absorb
the extremely high cost of managing more than eight
sales and use tax state tax audits every single year.
What smaller to medium sized internet retailer com-
pany could possibly afford this type of administrative
burden? The cost of compliance, including suffering
through multiple sales and use tax audits every year,
will likely exceed the amount of tax collected and re-
mitted to the states for a significant number of smaller
companies. There is a fundamental flaw in a tax col-
lection statute that has the distinct possibility of cost-
ing businesses more to implement and maintain that
the revenue it collects for the states. What could pos-
sibly be more burdensome on interstate commerce?

Offending traditional notions of fair play, these
tax collection burdens placed on remote sellers are not
even tax liabilities of the remote seller.17 The use taxes
are imposed on the buyer of the goods and services.
New York has complete jurisdiction over the use of the

17 Worthy of note, this level of activity would likely not give rise
to the Petitioners being subject to New York’s income tax because
Congress has seen fit to provide protections from the state in-
come tax jurisdictional reach for click-through-advertising via
Public Law 86-272.
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goods purchased once the goods reach the customer
and New York has the legal right to enforce the use
tax on the purchaser with minimal chance of constitu-
tional constraint. If the purchaser fails to remit the
use tax to New York, then New York is free to impose
penalties, interest, and even criminal sanctions
against the in state purchaser, who can likely have a
vote in how the use tax laws are enforced.

As Attorney — Certified Public Accountants,
most members of our organization have studied, re-
searched, cited, or even taught the opinions handed
down by this Court on Commerce Clause jurispru-
dence. Our members are often at the forefront of this
struggle between the states and remote sellers. If this
Court does not intervene in New York, then click-
through-nexus statutes will most likely be enacted in
many more states as it already has in twelve states,!8
further crippling the electronic commerce in this coun-
try. From the forefront of the struggle between states
and remote sellers, we implore this Court to recognize
how uncertain and onerous the situation has become
for remote sellers and grant certiorari in this case to
protect the national economy as a whole from interfer-
ence by individual states.

ITII. ON-LINE ADVERTISING IS STILL ADVER-
TISING, NOT AN IN STATE SALES
FORCE

18 As of June 2013, the twelve states with “click-through-
nexus’ statutes are New York, Illinois, Kansas, Minnesota,
Maine, Arkansas, California, Connecticut, Georgia, North Caro-
lina, Pennsylvania, and Rhode Island.
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This Court has long recognized that a remote
seller’s mere advertising in a state does not create
nexus for sales and use tax purposes.!® At the same
time, this Court has clearly established that a remote
seller may not engage an agent to carry out in-state
activities that an employee could not do without cre-
ating substantial nexus for sales tax or use tax com-
merce clause purposes.20 Therefore, at the heart of
the New York statute Section 1101(b)(8)(vi), the ar-
gument stems from the statute’s presumption that
one method of paying for online advertisement turns
constitutionally permissible advertising into a nexus
creating agency relationship. The logic is flawed and
1s yet another example of a state twisting the facts
and law to force additional tax collection burdens on
interstate commerce. Such a flaw in logic makes the
statute facially unconstitutional.

Advertising has been ever present in North
America since before the Constitution was written.
From newspaper advertisements to billboards and
even ads on bathroom stalls, advertising has come in
many forms. To understand how the statute creates
an unconstitutional presumption, an analysis of the
on-line advertising industry is necessary.

The forms of advertising are ever changing,
and so is the creativity of the methods of paying for

19 See, e.g., Quill, Id.

20 Seripto, Inc. v. Carson, 362 U.S. 207 (1960) (In-state activi-
ties of an agent of the taxpayer will meet the substantial nexus
requirement if the same activity by an employee would cause
substantial nexus with the state).
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advertising. While a newspaper historically charges
to “run an ad” in the paper, a billboard might charge
a flat fee per month. However, these are not the only
ways of paying for advertising. As technology ad-
vances, so do the means of conducting business. For
example, what if the billboard advertising is not ef-
fective at all? Should the business have to pay for
the billboard ad? When technology advanced, bill-
board advertisers could include a special phone num-
ber for the customers to call that would be tracked by
the billboard company so that the advertising
charges could be made on a per call basis. This is a
reasonable form of paying for advertising in which
the billboard company takes the risk of no calls, but
the purchaser of the ad takes the risk of having to
pay a lot for the advertising if there are a lot of calls.
What if the purchaser of the billboard ad still had a
problem with this scenario because calls do not nec-
essarily equal sales? When technology advanced, the
billboard company could not only track the calls, but
also the amount of revenue generated from using
that unique phone number on the billboard. The bill-
board company can now offer the client the option of
paying, a flat fee per unit of time, $x per call, or y%
of the revenue generated from those calls. While the
client has options to select the method of paying for
the advertising and the risks and rewards change de-
pending on the method of payment, the fact remains
that the billboard company is still merely an adver-
tiser and not a salesman for the company. Further-
more, the billboard advertiser has a vested interest
1in making sure that people call the number on the
billboard because no matter what method of payment
1s used the billboard owner will make more money if
the advertisement is successful. Even the flat
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monthly fee payments would stop due to a non-re-
newal of the advertising agreement if the billboard
ad produced no discernable revenue for the client.

The description of various billboard advertis-
ing payment methods is essentially what the on-line
advertising industry has evolved into. With technol-
ogy involved at every stage of on-line commerce ad-
vertising, high tech advertising firms have developed
several very creative means of charging for advertis-
ing, much like our billboard examples above. Gener-
ally speaking, on-line advertising has four methods
of calculating the cost of advertising as follows:21

a. Flat fee per amount of time to leave the
advertisement on a site.
b. Fee per number of “impressions” (mouse

cursor moving over the add even with-
out a click)

c. Fee per click (fee each time someone
clicks on the advertisement)

d. Fee based on the amount of revenue
generated by people clicking on the ad-
vertisement.

Each payment method poses different business
risks to both the advertiser and the advertising firm,
but the fact clearly remains that services being paid
for are advertising. All four methods also leave the
advertising company with an incentive to help the
client because, one way or another, if the on-line ad

21 See, IAB Internet Advertising Revenue Report: 2012, Price-
WaterhouseCoopers, April 2013.
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does not generate revenue, then the client will take
his advertising budget elsewhere.

The New York “click-through-nexus” statute
creates a presumption that an advertising agreement
1s somehow turned into an agency relationship,
which effectively extends New York’s jurisdictional
reach to out of state companies forcing them to prove,
to the satisfaction of the state, that the agreement is
advertising. A literal reading of the New York click
through nexus statute, would apply to all four types
of advertising agreements.22 The leap in logic is irra-
tional. The fact that the statute places an automatic
burden on remote sellers who choose one method of
payment over another for advertising offends all no-
tions of fair play. The state is merely using twisted
logic to turn an advertising payment method into a
means to exert jurisdiction over remote sellers where
it has no jurisdiction. 23 This forces the remote
sellers to collect New York’s use taxes instead of New
York enforcing its use taxes against the citizens that

22 Querstock.com, Inc. & Amazon.com, LLC v. New York Dept.
of Tax. & Fin., 20 NY3d 586, 599, (Mar. 28, 2013)(dissenting
opinion, “Read literally, the statute would reach essentially all
Internet advertising that links to a seller’s website: it includes
any agreement for referral of customers, by a link or otherwise,
“for a commission or other consideration.” Since this literal read-
ing would unquestionably render the statute unconstitutional,
the Department of Taxation and Finance has adopted a narrow-
ing construction, largely ignoring the words “or other considera-
tion ...”).

23 Id., 600, (“the record contains no evidence, that compensa-
tion “based on the volume of completed sales” is an unusual way
of charging for web advertising, or that such compensation is pri-
marily associated with active solicitation on the seller’s behalf by
the website owner.”)
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owe the tax. To statutorily establish a presumption
of nexus on these remote sellers places an unreasona-
ble burden on interstate commerce that should not
withstand Commerce Clause scrutiny.

While the petitioners are large companies with
financial resources, the click-through-nexus law of
New York applies to almost all Internet retailers re-
gardless of size.2¢ Many small internet retailers are
mere one or two person companies that maintain a
web site and never possess a single piece of inventory.
Instead, these fledgling companies maintain a web-
site, take orders electronically, and have the whole-
saler drop-ship the goods at the lowest cost possible
directly to consumers anywhere in the country. These
companies utilize on-line advertising to help potential
customers find their website. Thousands of new busi-
nesses with shoe string budgets cannot conceivably af-
ford to keep up with the tax laws in 45 states or 9,600+
local sales tax jurisdictions. This Court should grant
certiorari to protect not only large companies, such as
the Petitioners, but the thousands of smaller compa-
nies that will also be affected by click-through-nexus
statutes.

IV. COLORADO’S APPROACH TO REPORT-
ING IS A DRAMATICALLY LESS BUR-
DENSOME ALTERNATIVE THAT

24 New York’s threshold of $10,000 of sales is extremely low
given that most internet retailers operate on very thin profit
margins. The cost of keeping of with the use tax collection and
reporting for $10,000 of sales would most likely exceed the tax
revenue generated from those sales.
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PROVES NEW YORK’S STATUTE VIO-
LATES THE COMMERCE CLAUSE

The extreme burdens of use tax collection stat-
utes imposed by New York’s click-through-nexus leg-
islation, are even more problematic given the availa-
bility of dramatically less burdensome means for ad-
dressing the states' revenue concerns. The AAA-CPA
strongly believes that a use tax reporting require-
ment similar to the recently struck down25 Colorado
legislation26é would achieve the goals that states fun-
damentally want to achieve without the extreme bur-
dens on remote sellers. Colorado, like every other
state with sales tax and use tax, has in place the
means to efficiently send out letter audits to in state
purchasers to collect use taxes due on remote sales.
The only things the states don't have is access to the
information concerning the remote purchases. The
Colorado legislation requires remote sellers to simply
report sales into Colorado so that Colorado can en-
force its own use tax laws against its own citizens or
resident businesses. The district court struck down
the law finding that the notice and reporting require-
ment violated the Commerce Clause. The Colorado
Court correctly held that only the federal government
has the power to enact such legislation.

25 Direct Marketing Association v. Huber, No. 10-CV-01546-
REB-CBS (D. Colo. Mar. 30, 2012), vacated on other grounds by
Direct Marketing Association v. Brohl, No. 12-1175, --- F.3d ---
(10th Cir. Aug. 20, 2013)(holding that the Tax Injunction Act
bars a taxpayer from seeking a ruling on the constitutionality of
Colorado’s use tax reporting requirements in federal district
court).

26 Col. Rev. Stat. § 39-21-112(3.5), (2010).
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As New York so vehemently argued in the lower
court, technology has advanced so much that remote
sales can easily be tracked and taxed. We agree with
New York that technology has so advanced. However,
we believe that the states, with proper information,
can use that new technology to efficiently enforce the
states' use tax laws on its own citizens and businesses
without having to place undue burdens on multistate
commerce. If Congress were to enact federal legisla-
tion for use tax similar to the current federal income
tax reporting statutes, then remote sellers could
simply and cost effectively report sales information to
each of the 45 states with a sales tax. This would al-
low states to use advances in technology to require
taxpayer to calculate and pay their own use taxes, just
as taxpayers now report their own income taxes.

We note that the current proposed Federal leg-
islation referred to as the Marketplace Fairness Act
(“MFA”) would take up this matter. However, we be-
lieve that the proposed method under the MFA would
be more burdensome on interstate commerce than
necessary. We ask that this Court once again invite
Congress to take up this matter and do so with legis-
lation that places the least burden on interstate com-
merce, e.g. a reporting statute that resembles the fed-
eral income tax information reporting rules.

CONCLUSION

The petitions for a writ of certiorari should be
granted so that this Court may, once again, expand its
prior rulings to modern circumstances.
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