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PETITION FOR FORMAL HEARING

Name and address of Agency:

Florida Depariment of Revenue

5050 West Tennessee Street i
Tallahassee, Florida 32399-0100 MAY 09 201
Name and address of Petitioner: DEPARTMENT OF REVENUE
OERICE OF GENERAL COUNSEL

Rhinehart Equipment Company
3556 Martha Berry HWY NE
Rome, GA 30165-8635

Notice of Agency Decision:

On September 11, 2009 the Florida Department of Revenue (the “Department”) issued a
“Notice of Final Assessment” to Rhinehart Equipment Company for $229,695.00 for sales and
use taxes (and $125,144,30 for accrued interest). The applicable time period for the assessment
was July 1, 2002 through June 30, 2005. The Department issued its “Notice of Reconsideration”

by letter dated March 9, 2011.

Disputed issues:

Nexug with the State of Florida and statue of limitations to assess taxes

Substantial interest as affected by agency determination:

Requirements to register as a Florida dealer. Requirements to collect and remit sales and
use tax on behalf of its customers, and other past and future sales and use tax filing requirements.

Ultimate facts alleged:

Sales into the State of Florida because of delivery of goods to customers. The Supreme
Court of Florida held that the out-of-state vendor’s practice of personally delivering its
merchandise to some of its Florida customers was insufficient to creale a “substantial nexus”
between the vendor and the State, See Department of Revenue of the Stale of Florida v. Share
Int’l, Inc., 676 S0.2d 1362, 1363 (Fla, 1996).
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Relief requested:

Determination that Rhinehart does not have nexus with Florida and that it is not required
to collect and remit Florida sales and nse tax on behalf of any of its customers. The statute of
limitations for assessing sales and use tax (3 years) had also run. See Florida Statute §
95.091(3). The Department waited approximately 4 years to assess sales and use tax after
Rhinehart originally notified the Department of its objections (to a finding of “nexus”) in

September 2005 (in a lengthy submission).
INTRODUCTION

We represent Rhinehart Equipment Company (“Rhinehart” or “Petitioner”), a C
corporation organized under Georgia law. Petitioner has shown good faith to assist the Florida
Department of Revenue (“Department”) after receiving a random nexus questionnaire from the
Atlanta Service Cenler in 2005. Petitioner relied on the good faith position of the Department to
begin to pay Florida sales taxes even though it disagreed (and continues to disagree) with the

legal position of the Department of Revenue.:

FACTS

Rbinehart is a retail heavy equipment dealer located in Rome, Georgia. Rhinchart
delivers its products to ils customers in Florida using its own driver and commercial delivery
vehicle (i.e., a truck). Rhinehart’s driver does not solicit any sales in Flc;rida, nor does the driver
assemble the company’s products for the Florida customers at the time of delivery. Rhinehart’s
driver simply delivers the company’s products in Florida, and then he returns directly to Georgia.
Aside from its delivery of goods to Florida customers through its own truck and driver,

Rhinehart has absolutely no other connection with the State of Florida. Rhinehart does not have

a physical location in Florida. Rhinehart provides no services of any kind in Florida. Rhinehart

does not have a single employee living or working in Florida. Rhinechart has no inventory or
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malerials or goods in Florida, Rhinchart does not provide its Florida customers with any “after
sale” services, such as assembly, technical advice, or maintenance. Rhinehart does not repair
any tangible personal property in Florida, Rhinehart is not the owner, lessor, or lessee of any
tangible personal property, or any real property in Florida,

On April 22, 2005, the Department informed Rhinehart by letter that it may have nexus
with the State and that it may be required to register as a Florida dealer for sales and use tax
purposes. Mr. Mark Easterwood, President of Rhinehart, was asked by the Department to

complete a “Nexus Investigation Questionnaire.” Mr. Easterwood completed the questionnaire
which relayed the information that has been detailed above, On May 4, 2005, the Department
advised Mr. Easterwood that Rhinehart had nexus with the State of Florida requiring Rhinehart
to register as a dealer to collect and remit Florida sales and use tax. The Department stated,
. “This determination is based on the fact that your company makes sales to Florida customers and
uses the company’s own truck to deliver goods to customers in the State of Florida.” On May 9,
2005, Mr. Scott Eastwood, Finance Manager for Rhinchart, acted in reliance on the accuracy of
the information provided to him by the Department, and he filed an “Application to Collect
and/or Report Tax in Florida” for Rhinehart. Rhinehart’s registration with the State of Florida

became effective as of July 1, 2005.
Since July 1, 2005, Rhinehart has been (“under protest”) collecting sales tax from its

customers. Rhinehart has remitted the sales tax collected to the Department. These remitted

taxes_should be considered Petitioner’s_payments. of amounts not being contested as-required-in

order to file this Petition, although Petitioner reserves the right to file a refund claim on behalf of

its customers.
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On September 5, 2005 (approximately 4 years before the Department issued its
assesszﬂent against Rhinehart), Rhinehart submitted letter of profest to Ms. Marjorie Smith
(Atlanta Taxpayer Service Center) that protested the Florida Deparlment’s imposition of sales
and use tax as a result of Rhinehart’s sales of heavy equipment to Florida customers (see Exhibit
A, Attachment 4A). This original letter of protest still controls the matter, Rhinehart also
reached out to Mr. Jim Johnson from the Department to discuss a settlement of the matter. As
evidenced by a number of letters between Rhinehart’s counsel and the Department from 2005-
2009 (discussed in more detail below), the Department agreed to resolve the matter (see Exhibit
A, Attachments 4, 5, and 6).

Despite the agreement between Rhinehart and the Department, the Department issued its
*“Notice of Final Assessment” to Rhinehart on Sebtember 11, 2009 (see Exhibit A. Attachment
1). On September 30, 2009, Rhinehart filed a formal protest to the final assessment explaining
the agreed-to terms of the settlement and how the Department had handled the matter for the four
preceding years (see Exhibit A).

On March 9, 2011, the Department issued its *Notice of Reconsideration” in which the
Department’s Tax Law Specialist, Leigh Ceci, stated facts that are simply not true, including
references to Rhinehart’s website which are inaccurate and based on assumptions as to
Rhinehart’s operations (see Exhibit B). For example, the Depariment’s Tax Law Specialist

asserts that Rhinehart’s 201X website stales that Rhinehart *will” service the property that it sells

and-it-“will2-rent-property-to-its-eustomers—Accordingty; Ms—Ceciasserts-withoutr-uny factiwal
confirmation that Rhinehart mus: have serviced property in Florida during the 2002-2005 tax

period, and it must have rented property to Florida customers during this same period. Even if
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some of the statements the Tax Law Specialist gathered from Rhinehart’s current website were
true in 2011 (which we do not believe to be the case), Rhinehart started collecting and remitting
sales and use tax “under protest” in July 2005, and its 2011 activities would have nothing to do
whether Rhinehart had substantial nexus with Florida for the 2002-2005 period,

Ms. Ceci also made some inaccurate statements about the conversations that took place
between the Departiment and Rhinehart’s outside counsel regarding the history of the matter, In
such conversations, Rhinchart’s counsel noted the véry favorable nature of the facts in this case
(i.e., Rhinehart delivered product into Florida using its own truck, and it had no other
connections with the State). Rhinehart’s counsel also noted that such a case, if litigated with
such very favorable taxpayer facts, would create a strong precedent for taxpayers in the future.
Finally, Rhinchart’s expressed great concern wi!h the Department’s decision to ignore an
agreement that it made many years earlier with Rhinehart’s counse! to resolve the matter

{discussed further below),

BACKGROUND

Through our contacts within the Department of Revenue, we were directed to reach out to
Mr. Jim Johnson to reach a settlement of this matter. We had worked with Jim on other matters
in the past.

Mr. Johnson and Rhinehart’s counsel agreed many years ago to the fundamental terms of

a closing settlement agreement. Several of our letters sent to Jim Johnson over the years confirm

January 2, 2008 (see Exhibit A, Atiachment 4). As per our discussions, our client would not

contest the Department’s nexus findings, and our client would comply with future tax filing
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requirements (our client has been remitting sales and use {axes to the Department since July
2005). In exchange, the Department would not propose any assessments for periods prior to July
2005.

Back in 2005, however, when we originally raised concerns with the Department’s
position on “nexus,” no final assessment had been issued against our client. In fact, the client
had only received a random questionnaire which our client answered in an honest manner.
Because the Depariment was procedurally incapable of settling the matter without an assessment
(and our original July 2005 protest contesting the Department’s position was filed before a final
assessment had been made), Jim Johnson and Rhinehart's counsel agreed to submit the matter
for an Tnlemal Technical Advisement (“[TA”) to cbtain a position of the Department of Revenue
(to set the background for a closing agreement). The sole reason for seeking the ITA was to
obtain the means to resolve the matier in a favorable manner for both parties.

There would be no reason for our client to waste its time o seek an ITA when the
“stated” position of the Department of Revenue (which we contest as legally invalid) has been
clear against our client for years. When we agreed to obtain the ITA, we did not expect that the
Department of Revenue would suddenly reverse its public position on nexus issues, but we did
trust that we needed to follow this procedure at Jim’s suggestion to resolve the matter. We
confirmed with Jim Johnson that we were doing the right thing to resolve the matter, and we

were assured that the ITA would not harm our client. Our client agreed 1o obiain the ITA solely

to-aHow-the-Department-to-settle-the-matier-
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LEGAL ANALYSIS

As discussed in our earlier letters (see Exhibit A, Tab 4A, 4B, and 4C), U.S, Supreme
Court case directly supports our clieni’s position, and a Florida Circuit Court case (affirmed by
the 1™ DCA) stands by this case for exact proposition that the Department now contests,

The Department’s imposition of sales and use tax hability on Rhinchart violates the
Commerce Clause of the United States Constitution. See U.S. Const. Art. I, § 8, cl.3. In order
for the Department to find that Rhinehart had sufficient nexus with Florida to subject it to sales
and use lax liability, the Department must find that Rhinehart’s activities satisfy the two-prong

test set forth in Quill Corp. v. North Dakota, 504 U.S. 298, 312 (1992). First, the Depariment

must find that Rhinehart has sufficient “minimum contacts” with State of Florida as interpreted
under the Due Process Clause of the 14" Amendment, See Quill, 504 U.S, at 305. Second, the
Department must find that Rbinehart has “substantial nexus” with the State of Florida as
interpreted under the Commerce Clause of the United States Constitution. See Id. Although it is
unclear whether Rhinehart has established the requisite “minimum contacts” with the State for
taxing purposes, it has elearly not created “substantial nexuns” with the State. Accordingly,
the Department’s proposed imposition of sales and use tax on Rhinehart constitutes an “undue

burden” on interstate commerce and is therefore unconstitutional,

IR Constitntional Requirements to Subject Foreign Corporations to State Use Tax
Liability
A.  The Commerce Clause

The United States Constitution limits the ability of states to impose taxes on interstate

transactions o the extent that it burdens or regulates commerce, See U.S. Const, Art. I, § 8, c¢l.3.
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The “Commerce Clause” states, “Congress shall have Power... [t]o regulaie Commerce with
foreign Nations, and among the several Siates, and with the Indian Tribes.” 1d. “The very
purpose of the Commerce Clause was to ensure a national economy free from... unjustifiable

local entanglements.” See National Bellas Hess, Inc. v. Depl. of Revenue, 386 U.S. 753, 760

(1967). The National Bellas Hess Court continued, “Under the Constitution, this is a domain

where Congress alone has the power of regulation and control,” See Id.

In Complete Auto Transit. Inc. v. Brady. Chairman, Mississippi Tax Comm’n., 430 U.S.

274, 279 (1977), the Supreme Court created a four-part iest to determine whether a state sales
and use tax violates the Commerce Clause. The Complete Auto Court stated that a state’s sales
and use tax could withstand a Commerce Clause challenge only “when the tax is applied to an
activity with a substantial nexus with the taxing State, is faitly apportioned, does not discriminate
against interstate commerce, and is fairly related to the services provided by the State.” See
Complete Auto, 430 U.S. at 279. The Commerce Clause and its nexus requirement are informed
by “structural concerns about the effects of state regulation on the national economy.” See Quill,

504 U.S, at 312,

B. The Due Process Clause

The Due Process Clause “requires some definile link, some minimum connection,
between a state and the person, property or transaction it seeks to tax.” See Miller Bros., 347

U.S. at 344, Abandoning more formalistic tests that focused on a defendant's physical presence

within.a State seeking to_tax_the defendant’s activities, the_Supreme Court_ now.employs-“a more

flexible inquiry into whether a defendant’s contacts with the forum made it reasonable, in the
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context of our federal system of Government, to require it to defend the suit in that State.” See

Quill, 504 U.S. at 307.

C. The Tests for the Due Process Clause and the Commerce Clause Are Distinct

Although the Due Process Clause and the Commerce Clause have similarly phrased

nexus requirements, “the nexus requirements of the Due Process and Commerce Clauses are not

identical.” See Quill, 504 U.S. at 305, citing National Bellas Hess, 386 U.S. at 756. “[W]hile a
State may, consistent with the Due Process Clause, have the authority to tax a particular
taxpayet, imposition of the tax may nonetheless violate the Commerce Clause.” See Id., citing

Tyler Pipe Industries, Inc. v. Washington State Dept, of Revenue, 483 U.S, 232 (1987). “[Tlhe

‘substantial nexus’ requirement is not, like due process’ ‘minimum contacts’ requirement, a
proxy for notice, but rather a means for limiting state burdens on interstate commerce.” See Id.
at 313. The Quill Court continued, “a corporation may have the ‘minimum contacts’ with a
taxing State as required by the Due Process Clause, and yet lack the ‘substantial nexus’ with that
State as required by the Commerce Clause.” See Id. The Quill Court also stated that while it has
been suggested that “every tax that passes contemporary Commerce Clause analysis is also valid
under the Due Process Clause, it does not follow that the converse is as well true: A tax may be

consistent with due process and yet unduly burden interstate commerce.” Sge Id. at 313, fn.7,

citing Tyler Pipe Industries, 483 U.S. at 232.

I, Rhinehart’s Aetions Have Not Created Nexus with the State of Flovida

A Self-Delivery of Goods.by g Foreign Corporation Does Not Create Nexus

Rhinehart, a Georgia Corporation, has not created a “substantial nexus” with the State of

Florida merely because it delivers its products to its Florida custorners using its own truck and
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driver. The U.S. Supreme Court has unequivocally stated that a sales and use tax placed upon
mere possession of goods in transit by a vendor upon entering the taxing state is inconsistent

with the Commerce Clause. See Miller Bros., 347 U.S. at 344,

In Miller Bros., supra, the Supreme Court held that the State of Maryland’s imposition of

sales and use tax liability on an out-of-state vendor violated the Due Process Clause of the 14"
Amendment despite the fact that the out-of-state vendor used its own drivers and trucks to
deliver its merchandise to its Maryland (in-state) customers. See Id. at 345-46. The Miller Bros.
Cour! stated, “due process requires some definite link, some minimum connection, between a
state and the person, property or transaction it seeks to tax.” See Id. at 344-45. The Court held
that Miller Bros.” delivery of merchandise into Maryland using its own trucks and drivers was
insufficient to meet this fundamental requirement. See Id. at 345-46.

Not only was Miller Bros,” delivery of merchandise into Maryland inadequate to meet the
“minimum contacts” requirement of the Due Process Clause by itself, but such delivery activities
were also held to be inadequate even when viewed together with Miller Bros.’s additional
contacts with the Stale of Maryland. See Id. For example, Miller Bros, occasionally mailed
sales circulars to all its former customers, including cusiomers in Maryland, See Id. at 342.
Miller Bros. also employed a separale common carrier to make deliverics to Maryland, See Id.
at 342. Taking all of these contacts in the aggregate, the Miller Bros. Court held that such

contacts were insufficient to establish Maryland’s power to impose a duty upon Miller Bros, to

collect and remit.a purchaser’s use-tax.—See Id. at 345-46.

Rhinehart, like Miller Bros., admittedly delivers merchandise to its customers using its

own driver and truck. Any effort by the Department to impose sales and use tax liability on
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Rhinehart solely as a result of its mere trucking presence in Florida would be challenged and

ultimately held unconstitutional as an undue burden on interstate commerce.

In Department of Revenue of the State of Florida v. Share Int’l, Inc., 676 So.2d 1362

(Fla. 1996), the Supreme Court of Florida was faced with a similar attempt by the Department of
Revenue to impose a sales and use tax on an out-of-state vendor that personally delivered its
merchandise to customers in Florida. The Supreme Court of Florida held that the out-of-state
vendor's (Share Jnternational) practice of personally delivering its merchandise to some of its
Florida customers was insufficient to create a “substantial nexus” between the vendor and the
State, See Id. at 1363. Stating that “’[s]ubstantial nexus’ exists only if the foreign corporation is
present within the state conducting the activity to be taxed,” the Florida Second Circuit Court
held that the foreign vendor’s practice of simply delivering its products to customers in Florida
did not establish such a presence, and thos created no nexus. See Share Int’l, Inc. v. Department
of Revenue, Case No. 92-2918 (Fla. Cir, Ct. 2d 1993), aff'd, 667 So0.2d 226 (Fla. 1st DCA 1995),
aff'd, 676 So.2d 1362 (Fla. 1996). The lower court in Share Int’l (Florida Second Circuit Court)
specifically cited Miller Bros. in its opinion for the proposition: “delivery of goods within
taxing state through use of own trucks 2nd employees not sufficient nexus.” See Id.!

In addition to personally delivering its products into the State of Florida, Share
International also held seminars in Miami Beach where its products were displayed, its mail

order business was promoted, and its employees actually sold its products. See Id. Assessing

" The lower Florida court also stated that a foreign vendor’s “presence in the State must be real,
and cannot be slight or based on insubstantial activity.” See Id. citing National Geographic
Society v. California Bd. of Equalization, 97 8.Ct. 7386 (1977).
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these activities in the aggregate, the Supreme Court of Florida held that, in spite of these
additional connections with Florida, Share International’s activities still did not create nexus with

the State. See Share Int’], 676 So.2d at 1363.

Conversely, Rhinehart’s employees did not undertake the iype of additional cormmercial
activities that Share Intex:national’s employees engaged in while in Florida. Rhinehart’s
employees simply drove the company’s products from Georgia to its customers in Florida, then
turned around and went home. As opposed to Share International, Rhinehart did not promote its
products, nor solicit additional sales while in Florida. Rhinehart’s activities in Florida are

significantly less than that of Share International’s activities, which the Florida Supreme Court

held did not create nexus with the State. See Id.

B. Rhinchart’s Employees Did Not “Exploit the Consumer Market” While in

Florida

In holding the State of Maryland’s imposition of sales and use tax liability against Miller
Bros. unconstitutional, the Miller Bros. Court stated that the Delaware vendor’s employees did
not invade or exploit the consumer market in Maryland. See Miller Bros., 347 U.S. at 347. In
holding the State of Florida’s imposition of sales and use tax against Share Intemational
unconstitutional, the Share Int’{ court also noted that the Texas vendor’s employees did not
solicit further customers while in Florida and “did nothing to further Share’s market presence
within the State of Florida.,” See Share Int’l, Case No. 92-2918 (Fla. Cir. Ct. 2d 1993). Similar

to Miller Bros.” employees and Share International’s employees, Rhinehart’s employees did

nothing to solicit additional customers or further Rhinehart’s market presence within the State of

Florida. In fact, Rhinchart had far less contact with the State of Florida than Miller Bros. had
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with Maryland, or Share International had with Florida. Rhinehart’s employees simply delivered
its products 1o its Florida customers, and then returned to Georgia, There was absolutely no
“exploitation of the consumer market” in Florida by Rhinehart’s employees. See Id. (quoting
Miller Bros., 74 S.Ct, at 540).

As the Miller Bros. Court noted, a foreign vendor's practice of simply delivering its
goods into the State seeking to impose sales and use tax liability is distinguishable from other

additional activities that have been held to satisfy the substantial nexus requirement of the

Commerce Clause. See Miller Bros., 347 U.S. at 346. In General Trading Co. v. State Tax
Comnr’n, 322 U.S. 335 (1944), the Court held that an out-of-state merchant’s practice of
“entering the taxing state through traveling sales agents to conduct continuous local solicitation
followed by delivery of ordered goods to the customers” was sufficient to bring the vendor

within the taxing powers of the State. See Id. citing General Trading Co. v. State Tax Comm’n,

322 U.S. 335 (1944). In distinguishing General Trading from the conduct of Miller Bros.’
employees, the Miller Bros, Court stated “there is a wide gulf between this type of active and
aggressive operation within a taxing state and the occasional delivery of goods... .” See Id. at
347. Similarly, there is a wide gulf between the type of active and aggressive business activities
that have justified the imposition of sales and use tax liability on foreign vendors in the past and
Rhinehart’s occasional delivery of goods to its Florida customers.

C. The Holdings of Other State Courts

11998, the-state—ofLJtah—issued-an-advisory—opinion-regarding—the-appropriate—{ax

treatment to an oui-of-state company whose only contact with Utah was the occasional delivery

(through its own trucks) to a customer residing in Utah. See Utah Advisory Opinion, No. 98-
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044, 7/13/1998, The company, like Rhinehart, maintained no sales outlets within the state, nor
did it have any sales personne| or independent contractors located within the state. See 1d, The
Utah advisory opinion, finding Miller Bros. and other similar federal cases to be directly on
point, stated that the mere delivery of goods into Utah by trucks owned by an out-of-state vendor

did not create the “substantial nexus” required to support an imposition of Utah sales and use tax.

See 1d.

In Burke & Sons Oil Co. v. Director of Revenue, 757 S.W.2d 278 (Mo. Ct. App. 1988),

the Missouri Court of Appeals decided a case with strikingly similar facts to the present situation
involving Rhinehart, In that case, Burke & Sons (like Rhinehart) was an oul-of-state company
located in Kansas that occasionally made sales to clients located in Missouri (often delivering the
orders in company-owned vehicles). Also like Rhinehart, Burke & Sons “never maintained,
occupied or used any office, subsidiary, branch, place of distribution, warehouse, storage place,
or other facility” in the taxing state and never had a “representative, agent, sales person,
canvasser, or solicitor” engage in business within the taxing state, See Burke & Sons, 757
S.W.2d at 278. The only contact that Burke & Sons had with Missouri was the delivery of goods
to Missouri customers through its own vehicles. After thoughtful consideration of the applicable
federal case law including Miller Bros., the Court found that the facts did not support a finding
of sufficient nexus to allow for the imposition of Missouri sales and use tax. See Id.

The Supreme Court of Colorado also decided another factually similar case in The

DenverDrv-Goods-Company-v--Gity-of- Arvada; 593-P.2d-1375-(Cole~—1979)~The-Denver-Dry

Goods Co. (The “Denver Company™) delivered goods to customers in the taxing jurisdiction on

company vehicles. The Denver Company did not directly, indirectly, or via subsidiary maintain
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a physical presence (e.g. office, sales room, warehouse, or other place of business) within the
taxing locality, nor did the Denver Company physically make sales within that locality. See

Denver Dry Goods Co, 593 P.2d at 1376, The Supreme Court of Colorado quoted Miller Bros.

to provide that “there is a wide gulf between this type of active and aggressive operation within a
taxing state and the occasional delivery of goods sold at an out-of-state store with no solicitation

other than the incidental effects of general advertising.” See Denver Dry Goods Co, 593 P.2d at

1377, ¢iting Miller Bros, 347 U.S. at 344. Accordingly, the Supreme Court of Colorado found

that “delivery alone is an insufficient nexus.” See Denver Dry Goods Co., 593 P.2d at 1377,

citing City of Los Angeles v. Shell Qil Company, 480 P.2d 953 (Cal. 1971).

CONCLUSION

It is unclear to us how the Department has found new authority to make a final
assessment for tax years that date back as far as 7 years (when the Department was placed on full
notice of the situation in July 2005). Furthermore, the State of Florida may nc‘Jt impose sales or
use tax on Rhinchart as a result of its sales of goods to Florida customers. See Miller Bros., 347
U.S. at 345-46. The Department’s imposition of sales and use tax liability against Rhinehart
constitutes an improper violation of the Due Process Clause as well as the Commerce Clause of
the United States Constitution.

The Department’s request to Rhinehart that it register as a Florida dealer was improper;

Petitioner therefore submits this Petition for a Formal Hearing and asks the Department to make

a-determination-that_Rhinehart_does not_have nexus with_Florida_and_that it is not reguired 1o

collect and remit Florida sales and/or use tax on behalf of any of its customers, especially
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because the Department agreed years ago to a settlement and then reneged, and Petitioner has

relied on that agreement to its detriment.

Respectfully submitted,

Richard L. Winsion

Ké&L Gates LLP

Southeast Financial Center

200 South Biscayne Boulevard, Suite 3900
Miami, Florida 33131-2399

Phone: 305.539.3350

Fax: 305.358.7095

ATTORNEY FOR PETITIONER

SUBMITTED MAY 9, 2011
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K& L l GATE S K&L Dates wp

Wachovla Flnansisl Gester
200 South Biscayns Boulsvard, Sulte 3900
Wiaml, FL 93131-2389

¢ 505.590.3300  wwwkigates.com

Richard L, Winston

D 305.539.3350

R 3053587095

richard, winston@k|gates.com

September 30, 2009

Via Federal Express

Technical Assistance and Dispute Resofution
Section

Florida Department of Revenue

5050 West Tennessee Street

Tallahassee, Florida 32399-0100

Re:  Rhinehart Bquipment Company/Protest Letter
Account Number; 0002126172
FEL 58-1189290

Dear Sir or Madam:

The above named taxpayer (*Rhinehart”) hereby protests the “Notice of Final
Assessment” issued by the Florida Department of Revenue (the “Department”) dated
September 11, 2009,

1, Name and Address of Taxpayer

Rhinehart Equipment Company
3556 Martha Berry HWY NE
‘Rome, GA 30165-8635

9. Tax Period or Years Involyed
July 1, 2002 through June 30, 2005.

3. Adjugtments from Which the Taxpayer Seeks Relief

" e e The Department of Rovenue has issued a final notice for $229,695.00 in sales and use
taxes and interest of $125,144.30. : ) '
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4, Oral Presentation

We request the right to have oral discussions with the Department. Due to the
distance between Miami and Tallahassee, we hope that such discussions can be conducted by

telephone.

5. DR-835 (Power of Attorney)

A Form DR-835 (“Power of Attorney”) was submitted to the Florida Department of
Revenue (“Department”) on behalf of our client on August 8, 2005 (attached). A new Form
DR-835 is also attached. In recent months, the Atlanta Service Center has been directly
communicating with our client without our consent, and the Atlanta Service Center
employees now assert that they did not have a Form DR-835 on file for us even though they
have referenced multiple letters that we have previously sent to the Department regarding our
client’s matter (those letters all refer to a previously filed Form DR-835 on August 8, 2005).

6. Factual and Iegal Grounds for Objection to the Final Notice

Our protest to the Notice consists of two parts. First, we have attached our original
“protest” to the Department’s informal position on “nexus” asserted against our client dated
September 30, 2005 (four years ago). The contents of this September 2005 protest still
control the matter. Through this protest, the Department of Revenue was put on full notice of
our client’s position for all periods dated prior to July 2005. A final assessment asserted
against our client for tax periods pre-dating June 2005 (more than 4 years ago) is completely
barred by the statute of limitations.

The second part of this protest discusses some “eyebrow raising” facts concerning the
handling of this matter by the Department for the past 4 years, Through our contacts within
the Department of Revenue (many of whom are no longer with the Department, but some of
whom are still there), we were directed to reach out to Mr. Jim Johnson to reach a settlement
of this matter, We had worked with Jim on other matters, and he has always been both a
gentleman and great representative for the Department,

Mr. Johnson and I agreed many years ago to the fundamental terms of a closing
settlement agreement. Several of our letters sent to Jim Johnson over the years confirm the
terms of the deal. As per our discussions, our client would not contest the Department’s

“ o e ———nexus-findings;-and-our- client-would-comply-with-future-tax-filing-requirements (our client-—-~--

has been remitting sales and use taxes to the Department since July 2005). In exchange, the
Department would not propose any assessments for periods prior to July 2005,
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Back in 2005, however, when we originally raised concerns with the Department’s
position on “nexus,” no final assessment had been issued against our client. In fact, the client
had only received a random questionnaire which our client answered in an honest manner,
Because the Department was procedurally incapable of -settling the matter without an
assessment (and our original July 2005 protest contesting the Department’s position was filed
before a final assessment had been made), Jim Johnson and I agreed to submit the matter for
an ITA to obtain a position of the Department of Revenue (io set the background for a
closing agreement), The sole reason for seeking the ITA was to obtain the means to resolve
the matter in a favorable manner for both parties.

There would be no reason for our client to waste its time to seek an ITA when the
“stated” position of the Department of Revenue (which we contest as legally invalid) has
been clear against our client for years. When we agreed to obtain the ITA, we did not expect
that the Department of Revenue would suddenly reverse its public position on nexus issues,
but we did trust that we needed to follow this procedure at Jim’s suggestion to resolve the
matter, We confirmed with Jim Johnson that we were doing the right thing to resolve the
matter, and we were assured that the ITA would not harm our client. Our client agreed to
obtain the ITA solely to allow the Department to settle the matter,

All of the communications with Mr. Johnson took place by telephone, and several

other attorneys (e.g., my legal associates) were present as the discussions took place. At this
point, we are asking the Department to honor its deal from several years ago.

Our client has shown good faith to assist the Department after receiving a random
nexus questionnaire from the Atlanta Service Center in 2005, The company relied on the
good faith position of the Department to begin to pay Florida sales taxes even though it
disagreed (and continues to disagree) with the legal position of the Depattment of Revenue.

It is unclear to us how the Department has found new authority to make a final
assessment for tax years that date back as far as 7 years (when the Department was placed on
full notice of the situation in July 2005). The Department now threatens its credibility with
all Florida Bar practitioners who seek to resolve matters in a manner that is mutuelly
beneficial to all parties. The State’s financial situation should pot dictate a change in the
manner in which practitioners and taxpayers should work together to resolve matters.

We are assuming that Jim Johnson will confirm our ongoing dialog over the years.
We have sent many lstters to Mr, Johnson (and others) to finalize a closing agreement (those
letters are attached). We are aware of the recent delays at the Department in resolving

- matters (in which a final assessment has been issued within the statute of limitations), but the
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passage of time at this point does not provide the justification to create a new set of rules for
resolving tax matters,

The substantive merits of our legal position are clear, Our client has a perfect set of
facts should we need to litigate the matter. A U.S. Supreme Court case directly supports our
client’s position, and a Florida Circuit Court case (affirmed by the 1* DCA) stands by this
case for exact proposition that the Department now contests. We have resolved several
matters over the years in a friendly manner with various federal and state revenue agents, and

we have never been involved with a matter where the actions of the Department could |

overshadow the substance of the actual matter being adjudicated. We are hoping that this
matter can be resolved in an amicable basis, and we consider that our client has just as much
of a right to seck a refund from the State (for tax years post-July 2005, even if those years
might be barred by the statute of limitations) for taxes improperly paid to the State as the
State has the right to sesk the collection of taxes from 2002 through July-2005.

‘We look forward to discussing this matter with you at your convenience.

Very truly yours,
% L_’,—-—..ﬂ"‘
Richard L. Winston
RLW/ac .

Enclosures

cc:  Compliance Enforcement Process Manager, Department of Revenue
Victoria Crean, Atlanta Service Center
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SUMMARY OF ATTACHMENTS
1. Notice of Final Assessment Sales or Use Tax, Penalty, and Interest dated September 11,
2009;

2. Power of Attorney and Declaration of Representative (Form DR-835) dated
September 30, 2009;

3, Older Power of Attorney and Declaration of Representative (Form DR-835) dated
August 08, 2005;

4, Letter to James Johnson dated January 2, 2008; with attachments as follows:
Tab A - Letter to Marjorie Smith dated September 30, 2005;
Tab B - Letter to James Johnson dated August 16, 2006;
Tab C - Letter to Rhinchaﬁ Equipment Co, dated December 6, 2006;
Tab D - Letter to James Johnson dated January 12, 2007,

5. Fex to Jim Johnson dated November 7, 2006;

6. Paxto Jim Johnson dated December 4, 2006,

7. Letter to the Florida Department of Revenue dated July 17, 2006.
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7062321 ’

- . DR.-43 I
WA . R, 06/01 .. ‘
SRR NOTICE OF FINAL ASSESSMENT el e

SALES OR USE TAX, PENALTY, AND INTEREST 1

Corporafion/Business Name Date |

T B ANY 400019813 !
Taxpayer Represeniative’s Nume Case Nombey : :
BERRY HW 2

Address Arcount Number :

ROME GA 30]65-8635 581189290 !

Chty  Suw  Zip FEI or 88 Number |

The Departmant of Rovenuo has revicwed certaln records for the poriods of _07/01/2002 « 06/30/2005  and finds fhnt tax, penatty, end interest are due )

based on thy activitios deseribed below.
EXPLANATION OF FINAL ASSESSMEN'T:

PaGE 3/04 1,

Sales into the State of Florida,

You mw hcruby notiGed that paymont in full of &1 tax, penialiles, and intorost listed below X due, Yallure to remiut payment or request further rcv\ew may result

In enforcement action up to and including the saizure and sale of property.

Total Tax Dus _ 5
Lato filing penalty as provided In section 212.12(2), Plorids Statues,

For taxeg-or returns due on or atter Jenuary 1, 1993, to June 30, 2003, the

penalty I8 10% for each additional 30 days or fraction thereof, not 10 exceed 50%.

For taxes or retoms dus on or nfter July 1 2003, the penalty is £0% of

the amount of tax owed, but no Iess then 55 $

A floating rata of fnterest applics to taxes dus o or aftor
January 1, 2000. For taxes duc prior to January 1, 2000, the
Imerest rate Is 12% per annum,
Additiona) speeitie penalty rate of %. Set explanation on noxt page.
Penalty - Other

Payment Recelved,

" A A w W

Total amoutit duc with this assessment,
The bases for this notice of asseasment are enumerated bhelow:
Sales of tangible personal property a3 provided i sections 212,05 and 212.06, Flovida Statutes,
Purchase oruse of tangible pursonal property 29 provided In seotions 212,03 and 212,06, Flotids Statutes,

Rental of living accommodations provided in ssotion 212,03, Florida Statutes,
Renral or Hoense of living accommodetions as provided in asction 212,031, Florida Statutes,

Rental of parking or docking spaces a5 provided in scction 212.03, Florida Statutas,

Otfigrr e e

Storage for use or consumption of tangible persanal property oo provided in scations 2!2.05 and 212,06, Floriiia Stamses

Renta! of tangible personal proporty as providad in sections 212.05 end 212.06, Morida Statutes.

Manufacture ur fabrication of tangibls parsonat proporty used or consumed ag provided In sostion 212.06,

278,8R6.00

125,144.30
0.00
0.00
0.00

364,839.20 .

Plorida Statstes.

DDjDDDDEH
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Basas For Any Speciflc Ponalty

Seetion 212,085, Florida Statutes, states that xoy person who chall fraudulontly, for the purposc uf* evading tax, lyswe 1o 8 veodor or to any
agent of the siete & cartificatc or statament In weiting in which he claims cxemption from sales ta, such person fe, in addltion 1o baing liabie for
payment of the 1ax, subject to a mandatory penalty of 200 pereent of the tax,

Making e fales or frandulent return with & wiliful Intent to evado payiner of tae a5 provided In section 212.12(2), Plorida Statutes (2000),
Making s faize or fraudulent retarn ora willful intent to evadn paynrent ul' i us provided ift scction 212,12(2), Florida Statutes (1999),

Offloer or direstor of a vorporntion having administrative contro] over the colletion and payment of the tax and willfully directing an
rmployse to full 1o collest, pay over, ovade, defeat, or trutlifully ueoount for wx as provided in scetion 213,29, Plorida Statutes,

U oano o

Person who whlfully fails to colicct, pay over, cvade, defeat, or sruthfiully account for tax or payment thereof 3 pravided i section 213,29, Florida
Statutes.

If you do not agree: with $his nntica of asacssment, you may request a review by fillng & protest with the Technical Assistance and Dispute Resnlntinn Seation,
P.O. Dox 7443, Tallalneses, F1, 323 14-7443; and the Complianca Enforcement Process Manager, 5030 W, Tenncasce Streni, Bldg. G, Tallahassee, FL 32399
0100, within 20 days of the dats of this notiae,

Your protest tnust stare; 1) e bixpayor's name, address, aacount number, and federal employer identifeation number (if applicable); 2) the type and dollar
amount of tex, Interest, or penaity challenged; 3) tha period coversd undor the asssssment and the amount of tax protestsd; 4) the factual and logal grounds for
the objcction and any contested fiuctual issuc; mnd 5) I oral presontation and argument are requested, You must also enolost a copy of this notics oF assrsamant
with your protosi.

This notice of assessment applios only to tha transactions or cvants refercnced in this document, This action docs not preciude an Audit of taxpayer books and
1egunly und shall not preotude audis gssessments or other assessments for tax deficiency,

1f you agree with this mxsessment, roturn & copy of the agsessment within 20 days from the date of this notice, slong with your remitianca nf the smount
asseuul pius wdditional daily imcreat. For taxss due on or efter January 1, 2000, & floating rate of interest applics to underpayments and lato payments of tax.
The mte s updated Jinuary ) end July 1 of sach year by using the rmulu evtablished in sestion 213.235, Florida Statistes, To obtain Intercst rates: }) visit the
Departinent’s 1nternet sita at www,myflorjds com/day ; 2) call Toxpayer Services, Monday«Friday, 8:00 a,m, to 7:00 p.m,, BT at

1-800-352-3671 (ju Fluriua only) or 850-488-6800). Hearing or speech impaived persons should call our TDD at 1+800-367-8331 or 850-922-1115. Your check
or money order should be made payable to tha Floxida Department of Revenuc. .

If you du (4o 4 protost in compliance with all oftha sbove requirements, you wil] be pregerving your right 1o initiate an administrative hearing or Judicial zction
at the conelusion of the protest process, However, you may bypass tho profes! process and contest the assessment by either fifing an action {n afroult sourt or
filing & petition for an administratve hearing. If you chooss this aption, efther must be filed within 60 deyn of tha date of this assessment and in compliance
with the requirsmons of Chapter 72, Flotida Statutes, Applicatiots for an administrative hearing must, In addition, be in compliance with the requirements of
“hapter 120, Florida Statutes, and Rule 12+6, Flotida Administrative Code, Your petition for an administrativa hearing must bs deliverad to the Office of the
Janeral Coungel, Department of Revanug, 501 8, Qalhoun Streat, Room 204, Tallahasees, FL 32301-0214,

'n the event you do not avall yourseif of the informal protest provislons, or avaliable judinial adminigtrative raview provisions, this asscasment will become
sermancntly binding on the.60¢h day after the date of this notice, and 1o relief catt bo granted heyamn the £0th day by the Department of Revonup, the Division
¢ Administrative Hearlngs, or the courts of this.sate,

Pleass remit pryment with &
ropy of thiz resosyment ahel
mail to}
IANICE BSCKIBANO ' NICEE BANO
s Agant for Depastment of Reventie '
Fax Anditor I N 130 INTER¥LA LK NORTH PKWY SE
*ftie
ATLANTA GA 30339-2190
LLCI%WWM 0 e L P o ;
%gvegng Servige Center Manager I » SES
‘itie
Certified Mail #

Compiiance Enforcement
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wemmm o - PHONES (T70) 0500000 . wwwmylondacomidor FAX; (670) 6278001 ,

Atlanta Service Center
180 Interstate North Parkway SE, Suita 480

Atlants, OA 30339-2102

September 11, 2009

Rhinghart Equipment Company
Mr. Scott Easterwood

PQ Box 1701

Rome, GA 30185

Re: Ebinehart Eauiomant Comaany,
BP: 2126172 FEl: 58-1188280

Dear Mr. Easterwood:

This lotior i in reaponae {0 your previous |etters and subseduent telephone conversations
between tha Department, Mr. Richard L. Winston, and you regarding *nexus" of Rhinehart
Equipment Company relative to the coliection of Florida Sales and Use Tax.

On Devember 6, 2008, ITAOBA-030 was issued by Department's Technical Assistance and
Diapute Resolution section confimning the Department's position thet Rhinehart has
gubstantial nexus in Florida and as such, should be registered to collect and remit tax in
Florida, In your latters of Janusry 12, 2007 and January 2, 2008 you offered {o resoive any
llabliity prier to July 2005 by antering into a closing agresment with the Department agreeing
not to seek sales and use taxes for all periods prior to when Rhinehart reglsterad and siarted
remitting sales and use tax. [I'Ni% Is not acceptable to the Department,

Thersfore, we have lssued a Final Assegssment for the pariod July 1, 2002 through June 30,

2005, Please pay the $364,839.30 amaunt.  If you wish to protest, follow the Inatructions on
the Notice of Final Assessmant and also send a copy of the protest to this office,

If you have any further questions, please contact me or Janice Esaribana.

ctoria Crea
Barvice Cantgr Manager

Child § Enforcoment - A Gofftn, Direclor & General Tax Adminlstralion - Jin Evers, Dimalor
Property Tax Qvarsight ~ Jamea MpAdamy, Dirsotor @ Informaten Servicss — Tony Powel, Direolor
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Hughes

Hubbard

Hughes Hubbard & Reed LLP
201 South Biscaync Boulevard
Miami, Plorida 33131.4332
Telephone: 305-358-1666

Pax: 305-371-B739

hugheshubbard.com

Richaxd L. Winston

Counsel

Direct Dlal; 305-379-5564
winston@hugheshubbard,com

January 2, 2008

VIA FEDERAL EXPRESS

Mr. James Johnson

Florida Department of Revenue
5050 West Tennessee Street
Building D-1

Tallahassee, Florida 32399-0100

Re! Rhinehart Equipment Company

Dear Jim:

As you know, we represent Rhinehart Equipment Company (“Rhinehart” or “client”), a C
corporation organized under Georgia law. We submitted a Form DR-835 (“Power of Attorney”)
to the Florida Department of Revenue (the “Department”) on August 8, 2005.

On September 30, 2005, we submitted a letter to the Department objecting to an initial
finding by the Atlanta Service Center that our chent may have “nexus” with Florida, We bave
attached the letter as Attachment A,

Prior to our client’s initial contact with the Department, it had not been collecting and
remitting sales and use tax to the Department, The specific facts of our client’s case are further
discussed in the September 30, 2005 letter (Attachment A), but as a quick recap, that the Atlanta
Service Center determined that our client had “nexus” with Florida solely because our client
drove its own truck into Florida a very limited number of times to deliver used heavy tractor
equipment (e.g., Bobeat tractor) to Florida customers who ordered the equipment through a
catalog. .

Since July 1, 2005 (very shortly after the Atlanta Service Center advised our client that it
may have nexus with Florida), our client has been filing “protective” sales and use tax retums

" with the Department, Each “protective” filing contains a Jetter stating that the sales and use tax

emounts are being collected and remitted “under protest,” To date, the total amount collected
and remitted to the Department “under protest” equals approximately $208,000. The amount
collected and remitted (under protest) has been unusuaily large due to a high sales volume of
heavy equipment to Florida customers in the aftermath of several large hurricanes that hit Florida

LI T A ] ver e -
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in 2005. The sales of our client’s heavy equipment to Flonda customers in 2007 are now
substantially reduced (e.g., no sales last quarter),

On August 16, 2006, we sent a letter to you proposing a closing agreement to resolve all
“nexus” issues raised by the Department, The letter is attached as Attachment B, Through the
proposed settlement, our client would waive its rights to claim a refund of all amounts paid
“under protest.” It would continue to collect and remit taxes relating to sales to all Florida
customers. In exchange, the Department would not seek to collect amounts that our client,
arguendo, may have been required to collect and remit to the Department for periods prior to
July 2005.

In subsequent conversations, we determined that it may be in the best interest of both
parties to settle this matter, but such a settlement was not procedurally possible because there
was no actual tax assessment made against our client for prior years. Our client agreed to submit
the matter for an RTA to obtain a finding from the Department, We received ITA 06A-030 on
December 6, 2006, 1t is attached as Attachment C,

On January 12, 2007, we sent a letter to you (in response to the RTA) proposing the
terms of a closing agreement to resolve the matter, The letter is attached as Attachment D, The
key paragraphs of the January 12, 2007 letter read:

Rhinehart has been remitting sales and use tax yeturns “under protest” since the issue of
“nexus” was raised by the Department. To resolve this matter, Rhinehart would release
all rights to recover the prior amounts of sales and use tax paid. The Department would
agree not to seek sales and use taxes for all periods prior to the point when Rhinehart
started remitting sales and use tax. Rhinehart would continue to collect remit sales and
use tax to Florida to the extent that it continues to sell tangible personal property to
Florida residents.

The issue of corporate “nexus” was not raised by the RTA, and there are many additional

legal issues regarding corporate tax nexus that would need to be considered even,
. arguendo, Rhinehart has “sales and use” tax nexus with Floride. To resolve this matter,

Rhinchart would agree to concede “corporate” nexus with Florida starting in 2007,

We are hoping that we can enter into a closing agreement with the Department under the
suggested terms proposed above, Effectively, the closing agreement would place our client in
complete compliance with the Department’s view of the law dating back to July 2005 when it
started to remit sales and use tax to the Department. The Department would waive its rights to
collect prior year taxes for period in which our client unknowingly did not collect taxes from
Florida customers,

Although we believe that the facts in our client’s case are extremely favorable (because
they are clean and simple), and our legal position is supported by both the U.S. Supreme Court
and the Florida Second Circuit Court, we have a very strong interest to enter into a closing
agreement with the Department, We understand that there are many situations (where the facts
may be a little different than our own) where it may be appropriate for the Department to raise
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“nexus” issues, and we do not wish to set any negative legal precedents for the Department when
it wishes to assert those claims,

We appreciate all of the assistance that you have provided on this matter, and we look
forward to working with you to resolve all outstanding issues.

Very truly yours,

p e

Richard L. Winston

RLW/cjv

enclosures
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SQume, SANDERS & Dempssy LLP.

Including
Stvat HecroR & Davis LLP

Ql H LEGAL
S RE COUNSEL 200 South Biscayne Boulevard, Suite
SAN DERS Miami, Florida 33131-2398
WORLDWIDE
! Office: 41.305.577.7000

Pax: +1.306.577.7001

RICRARD L, WINSTON, P.A.
PARTNER

DIRECT DIAL: 305.577.7025
RWINSTON@SSD.COM

Septsmber 30, 2005

VIAFE ' 88

Ms, Marjorie Smith, Tax Auditor

Nexus Investigation & Compliance Education
State of Florida

Department of Revenue

Aflanta Taxpayer Service Center

180 Interstate North Parkway, Suite 450
Atlanta, GA 30339

Re:  Rhinehart Equipment Company--Protest Letter
Dear Ms. Smith:

We represent the Rhinchart Equipment Company (“Rhinebart”). We submitted a Form
DR-835 (“Power of Attorney”) on behalf of Rhinshart in a letter addressed to you dated August
8, 2005. Rhinehart is a C corporation organized under Georgia law. ‘We dre protesting your May
4, 2005 determination that Rhinehart has nexus with the State of Florida (which would subject it
to sales and use tax collection responsibilities), The determination by the Florida Départment of
Revenue (the “Department”) that Rhinehart has nexus with Florida represents & violation of the
Commerce Clause of the United States Constitution, Article I, § 8, cl. 3, and is antithetical to the
U.S. Supreme Court’s holding in Miller Brog. Co. v, Maryland, 347 U S. 340, 74 S. Ct. 535
(1954) and the Supreme Court of Flonda’s holding in Department of Revenue v, Share Iot’] Inc,,
676 So.2d 1362 (Fla. 1996).

FACTS

Rbinehart Is a retail heavy equipment dealer located in Rome, Gcorgia.' Rhinehart
delivers its products to its custoners in Florida using its own driver and commercial delivery

vehicle (i.e;; a tritck). "Rhinehart’s driver does not solicit any sales il Florida, nor does the driver
assemble the company’s products for the Florida customers at the time of delivery, Rhinehart’s

driver simply delivers the company’s products in Florida, and then he returns directly to Georgia.
Aside from its delivery of goods to Florida customers through its own truck and drver,
Rhinehart has absolutely no other connection with the State of Florida. Rhinehart does not have

CvcoanaTs * CLEVELAND * COLUMBUS * HOUSTON * LOS ANGELES * MIAMI * NBW YORK, * PALO ALTO * PHOENIX * SAN FRANCSOO * TALLAHASSES * TAMPA * TYSONS CORNER
WASIMG_’I‘ONDC‘WMPMMBE\G! | CARACAS * RI0 DE JANEIRO * SANTO DOMINGO | BRATISLAVA » BRUSSKLS » BUDAPEST * LONDON * MADRID * MILAN * MOscow
PRAGUE * WARSAW | BEIFING * HONG KONG * SHANGHAL * TOKYO | ASSOCIATED Opmcas: BUCHARESY » BUENOS AIRES + DUBLIN * KYIV + SANTIAGO
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a physical location in Florida, Rhinehart provides no services of any kind in Florida. Rhinehart
does not have & single employee living or working in Florida. Rhinehart has no inventory or
materials or geods in Florida. Rhinehart does not provide its Florida customers with any “after
sale” services, such as assembly, technical advice, or maintenance. Rhinehart does not repair
any tangible personal property in Florida. Rhinehart is not the owner, lessor, or lessee of any

tangible personal property, or any real property in Florida.

On April 22, 2005, the Department informed Rhinehart by letter that it may have nexus
with the State and that it may be required to register as a Florida dealer for sales and use tax
purposes. Mr. Mark Basterwood, President of Rhinehart, was asked by the Department to
complete a “Nexus Investigation Questionnaire.” Mr. Easterwood completed the questionnaire

which relayed the inforrhation that has been detailed above. On May 4, 2005, the Department
advised Mr. Easterwood that Rhinebart had nexus with the State of Florida requiring Rhinehart
1o register as a dealer to collect and remit Florida sales and use tax, The Department stated,
“This determination is based on the fact that your company makes sales to Florida customers and
uses the company’s own truck to deliver goods to customers in the State of Florida.” On May 9,
2005, Mz, Scott Eastwood, Finance Manager for Rhinehart, acted in reliance on the accuracy of
the information provided to him by the Department, and he filed an “Application to Collect
and/or Report Tax in Florida” for Rhinehart. Rhinehart’s registration with the State of Florida
‘became effective as of July 1, 2005,

Since July 1, 2005, Rhinehart has been (“under protest”) collecting sales tax from its
customers, Rhinehart will be remitting the sales tax collected to the Department, although it
_resetves the right to file a refind claim on behslf of its customers pending the resolution of the

issues presented in this letter.
DISCUSSION AND ANAL
The Department’s imposition of sales and use tax liability on Rhinehart violates the

Commerce Clause of the United States Constitution, See U.S. Const. Art. I, § 8, chi3. In order .

for the Department to find that Rhinehart had sufficient nexus with Florida to subject it to sales
and use tax hablhty, the Department must find that Rhinehart’s activities satisfy the two-~prong
test set forth in Quill Corp. v. North Dakota, 504 U.S, 298, 312 (1992). First, the Department
must find that Rhinehart has suﬂicxent “minimum contacts” with Stats of Florida as interpreted
under the Due Process Clause of the 14" Amendment. Seg Quill, 504 U,S, at 305. Second, the
Department must find that Rhinehart has “substantial nexus” with the State of Florida as
interpreted under the Commerce Clause of the United States Constitution. See Id, Although it is

s mrmmee e inclear-whether- Rhinehart -has - established the requisite. “minimum contacts”. with. the -State. for
taxing purposes, it has clearly not created “substantial nexus” with the State. Accordingly,.
the Depamnent’s proposed imposition of sales and use tax on Rhinehart constitutes an “undue
burden” on interstate commerce and is therefore unconstitutional,
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L. Constitutional Requirements to Subject Foreign Corporations to State Use Tax Liability

A. The Commerce Clause

The United States Constitution limits the ability of states to impose taxes on interstate
transactions to the extent that it burdens or regulates commerce. See U.S. Const. Art. I, § 8, cl.3.
The “Commerce Clause” states, “Congress shall have Power... [t]o regulate Commeroe with
foreign Nations, and among the several States, and with the Indian Tribes.” Id. *The very
purpose of the Commerce Clause was to ensure a national 'economy free from.., unjustifiable
local entanglements.” See National Bellas Hegs, Inc. of Reyenue, 386 U.S, 753, 760
(1967). The National Bellas Hegs Court continued, “Under the Constitution, this is a domain
where Congress alone has the power of regulation and control.” See Id. .

In Complete Auto Transit, Inc. v. Brady, Chairman, Migsigsippi Tax Comm’n., 430 U.S,

274, 279 (1977), the Supreme Court created a four-part test to determine whether a state sales
and use tax violates the Commerce Clause, The Complete Auto Court stated that & state’s sales
and use tax could withstand a Commerce Clause challenge only “when the tax is applied to an
activity with a substantial nexus with the taxing State, is fairly appomoned, does not discriminate
against interstate commerce, and is fairly related to the services provided by the State.” See
Complete Auto, 430 U.S. at 279, The Commerce Clause and its nexus requirement are mformed
by “structiral conicerns about the effects of state regulation on the national economy.” See Quill,

504 U.5. at 312,
B. The Que Process Clause

The Due Process Clause “requires some definite link, somé minimum connection,
between a state and the person, property or transaction it seeks to tax.” See Miller Bros., 347
U.S. at 344, Abandoning more formalistic tests that focused on a defendant’s physical pregence
within a State seeking to tax the defendant’s activities, the Supreme Court now employs “a more
flexible inquiry into whether a defendant’s contacts with the forum made it reasonable, in the
context of our federal system of Government, to require it to defend the suit in that State,” See
Quill, 504 U.S. at 307,

C. The Tests for the Due Process Clause and the Cgmmg@_ Clauge Are Distinct

Although the Due Process Clause and the Commerce Clause have similarly phrased
nexus requirements, “the nexus requirements of the Due Process and Commerce Clauses are not

__ identical.” See Quill, 504 U.S, at 305, citing Nationa] Bellas Hess, 386 .. at 756, “[W]hile a

State may, consistent with the Due Process Clause, have the authority to tax a particular
taxpayer, imposition of the tax may nonetheless violate the Commerce Clause.,” See Id., citing
Tyler Pipe Industries, Inc. v. Washingfon State Dept, of Revenue, 483 U.S, 232 (1987). “[Tlhe
‘substantial nexus’ requirement is not, like due process’ ‘minimum contacts’ requirement, a
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proxy for notice, but rather a means for limiting state burdens on interstate commerce.” See Id.
at 313. The Quill Court continued, “a corporation may have the ‘minimum contacts’ with a
faxing State as required by the Due Process Clause, and yet lack the ‘substantial nexus’ with that
State as required by the Commerce Clavse.” Ses Id. The Quill Court also stated that while it has
been suggested that “every tax that passes contemporary Commerce Clause analysis is also valid
under the Due Process Clause, it does not follow that the converse is as well true: A. tax may be
consistent with due process and yet unduly burden interstate commerce,” See Id, at 313, fn.7,

citing Tyler Pipe Industries, 483 U.S. at 232. ' .
. Rhinehart’s Actions Have Not Created Nexus with the State of Florida

A, elf-Delivery of Goo 8 Porei retion Does Not Create Nexus

Rhinehart, a Georgia Corporation, has not created a “substantial nexus™ with the State.of
Florida merely because it delivers its products to its Florida customers using its own truck and
driver, The U.S. Supreme Court has uneguivocally stated that a sales and use tax placed upon
mere possession of goods in transit by a vendor upon entering the taxing state is inconsistent
with the Commerce Clause, See Miller Bros,, 347 U.S. at 344,

In Miller Bros., supra, the Supreme Court held that.the State of Maryland’s imposition of
sales and use tax liability o an out-of-state vendor violated the Due Process Clause of the 14%
Amendment despite the fact that the out-of-state vendor used its own drivers and trucks to
deliver its merchandise to its Maryland (m-state) customers. See ,L at 345-46. The Miller Bros,
Court- stated, “dus process requires some definite link, some minimum connsction, between a
state and the person, property or transaction it seeks to tax.” See Id. at 344-45, The Court held
that Miller Bros.’ delivery of merchandise into Maryland using its own trucks and -drivers was
insufficient to meet this fundamental requirement. See Id. at 345-46,

Not only was Miller Bros.” delivery of merchandise into Maryland inadequate to meet the
“minimum contacts” requirement of the Due Process Clause by itself, but such delivery activities
were also held to be inadequate even when viewed together with Miller Bros.’s additional
contacts with the State of Maryland., Seg Id. For example, Miller Bros. occasionally mailed
sales circulars to all its former customers, including customers in Maryland, See Id. at 342,
Miller Bros. also employed a separate common carrier to make deliveries to Maryland. See Id.
at 342. Taking all of these contacts in the aggregate, the Miller Bros, Court held that such
contacts were insufficient to establish Maryland’s power to impose a duty upon Miller Bros. to
collect and remit a purchaser’s use tex. See Id. at 345-46,

Rhinchent, like Miller Bros., admittedly delivers merchandise to its customers using its
own driver and trick. Any effort by the Deparfment to impose sales and use fax liability on
Rhinehart solely es a result of its mere trucking presence in Florida would be challenged and
ultimately held unconstitutional as an undue burden on interstate commerce, )




o . D LLP.
Ms. Marjorie Smith, Tax Auditor SQ?,:}':’;&ND RS b DEMesY
September 30, 2005 e, Hyorom & Davis LLP

Page 5

In Department of Revenue of the State of Florida v. Share Int’l Inc, 676 So.2d 1362

(Fla. 1996), the Supreme Court of Florida was faced with a similar attempt by the Department of
Revenue to impose a sales and use tax on an out-of-state vendor that personally delivered its
merchandise to customers in Florida. The Supreme Court of Florida held that the out-of-state
vendor’s (Share Interational) practice of personally delivering its merchandise to some of its
Florida customers was insufficient to create a “substantial nexus” between the vendor and the
State. See Id, at 1363, Stating that “’[sJubstantial nexns’ exists only if the foreign corporation is
present within the state conducting the activity to be taxed,” the Florida Second Circuit Court
held that the foreign vendor’s practice -of simply delivering its products to customers in Florida
did not establish such a presence, and thus created no nexus. See Share Int’], Inc. v. Department
of Revenue, Case No. 92-2918 (Fla. Cir. Ct. 2d 1993), aff°'d, 667 So.2d 226 (Fla: 1st DCA 1995),
aff'd, 676 So,2d 1362 (Fla. 1996) The lower. court in Share Int’] (Florida Second Circuit Court)
specifically cited Miller Brog. in its opinion for the proposition: “delivery of goods within
taxing state through use of own trucks and employees not sufficient nexus.” SeeId.!

In addition to personally delivering its products into the State of Florida, Share
International also held seminars in Miami Beach where its products were displayed, its mail
order business was promoted, and its employees actually sold its products. ge_e Id, Assessing
these activities in the aggregate, the Supreme Court of Florida held that, in spite of these
additional connections with Florida, Share International’s activities still did not create nexus with
the State. See Share Int'] 676 So.2d at 1363.

Conversely, Rhinebart’s employees did not undertake the type of additional commercial

activitles that Share Intemational’s employees engaged in while in Florida, Rhinehart’s
employees simply drove the company’s products from Georgia to its customers in Florida, then
turned around and went home. As opposed to Share International, Rhinehart did not promote its
products, nor solicit additional sales while in Florida. Rhinehart’s activities in Florida are
significantly less than that of Share International’s actjvities, which the Florida Supreme Court
held did not create nexus with the State, See Id,

B,  Rhinehart’s Employees Did Not “Exploit the Consumer Market” While in Florida

In holding the State of Maryland’s imposition of sales and use tax linbility egainst Miller

Bros. unconstitutional, the Miller Brog. Court stated that ths Delaware vendor’s exaployees did

-~unconstitutional, the-Share. Int'l. conrt. also. notcd..thnt-thc-.'l’axas.Vendoris.wemployces#did. not

not invade or exploit the consumer market in Maryland. See Miller Bros,, 347 U.S, at 347, In
holding the State of Florida’s imposition of sales and use tax against Share International

! The lower Florida court also stated that a foreign vendor’s “presence in the State must be real,
and cannot be slight or based on insubstential activity.” See Id. citing National Geogze_xphl

Society v. California Bd, of Equalization, 97 S,Ct. 7386 (1977).
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solicit further customers while in Florida and “did nothing to further Share’s market presence
within the State of Florida.” See Share Int'l, Case No, 92-2918 (Fla. Cir. Ct, 2d 1993). Similar
to Miller Bros.” employees and Share International’s employees, Rhinehart's employees "did
nothing to golicit additional customers or further Rhinehart’s market presence within the State of
Florida. In fact, Rhinehart had far less contact with the State of Florida than Miller Bros, had
with Maryland, or Share International had with Florida. Rhinehart’s employees simply delivered
its products to its Florida customers, and then returned to Georgia. There was absolutely no
“exploitation of the consumer market” in Florida by Rhinehart’s employees. See d. (quoting

Miller Bros., 74 S.Ct. at 540).

As the Miller Bros. Court noted, a foreign vendor’s practice of simply delivering its
goods into the State seeking to impose sales and use tax liability is distinguishable from other
additional activities that have been held to satisfy the substantial nexus requirement of the
Commerce Clause, See Miller Bros., 347 U.S. at 346, In General Trading Co. v. State Tax
Comm’n, 322 U.8. 335 (1944), the Court held that an oui-of-state merchant’s practice of
“entering the taxing state through traveling sales agents to conduct continuous local solicitation
followed by delivery of ordered goods to the customers” was sufficient to bring the vendor
within the taxing powers of the State. Ses Id. citing Genersl Trading Co. v. State Tax Comm’ L.
322 U.S. 335 (1944). In distinguishing General Trading from the conduct of Miller Bros.’
employees, the Miller Bros. Court stated “there is a wide gulf between this type of active and
aggressive operation within a taxing state and the occasional delivery of goods ' See Id: at
347. Similarly, there is a wide gulf between the type of active and aggressive busmess activities
that have justified the imposition of sales and use tax liability on foreign vendors in the past and
Rhinehart’s occasional delivery of goods to its Florida customers, ,

C. The Holdings of Other State Courts

In 1998, the state of Utah issued an advisory opinion regarding the appropriate tax
treatment to an out-of-state company whose only-contact with Utah was the occasional delivery
(through its own trucks) to g customer residing in Utah. See Utah Advisory Opinion, No. 98-
044, 7/13/1998. The companiy, like Rhinchart, maintained no sales outlets within the state, noi
did it have any sales personnel or independent contractors located within the state. See Id, The
Utah advisory opinion, finding Miller Bros. and other similar federal cases to be directly on
point, stated that the mere delivery of goods into Utah by trucks owned by an out-of-state vendor
did not create the “substential nexus” required tp support an imposition of Utah sales and use tax.

SeeId.

-..InBurke & Sons Oi1 Co. v, Director.of Revenue, 757.8.W.2d 278.(Mo..Ct. App.. 1988),
the Missouri Coturt of Appeals decided a case with strikingly similar facts to the present situation
involving Rhinehart, In that case, Burke & Sons (like Rhinehart) was an out-of-state company
located in Kansas that occasionally made sales to clients located in Missouri (often delivering the

orders in company-owned vehicles), Also like Rhinehart, Burke & Sons “never maintained,
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occupied or used any office, subsidiary, branch, place of distribution, warehouse, storage place,
or other facility” in the taxing state and never had a “representative, agent, sales person,
canvasser, or solicitor” engage in business within the taxing state, See Biurke & Sons, 757
S.W.2dat 278. The only contact that Burke & Sons had with Missouri was the delivery of goods
to Missouri customers through its own vehicles. After thoughtful consideration of the applicable
federal case law including Mijller Bros., the Court found that the facts did not support a finding
of sufficient nexus to allow for the imposition of Missouri sales and use tax, See Id.

The Supreme Court of Coloxado also decided another factually similar case in The
Denver Drv Goods Company v, City of Arvada, 593 P.2d 1375 (Colo 1979). The Denver Dry
Goods Co. (The “Denver Company™) deliveied goods to ciistomers in the taxing jurisdiction on
company vehicles. The Denver Company did not directly, indirectly, or via subsidiary maintain
a physical presence (e.g. office, sales room, warchouse, or other place of business) within the
taxing locality, nor did the Denver Company physically make sales within that Jocality. See
Denver Dry Goods Co, 593 P.2d at 1376, The Supreme Court of Colorado quoted Miller Bros.
to provide that “there is a wide gulf between this type of active and aggressive operaﬁon within a
taxing state and the occasional delivery of goods sold at an out-of-state store with no solicitation
other than the incidental effects of general advertising.” See Denver Dry Goods Co, 593 P.2d at
1377; citing MELB&,; g, 347 U.S. at 344, Accordingly, the Supreme Court of Colorado found
that “delivery alone is an insufficient nexus.” See Denver Dry Goods Co., 593 P.2d at 1377;

citing City of Los Angeles v..Shell Qi1 Company, 480 P.2d 953 (Cal. 1971),
CONCLUSION

" The State of Florida may not impose a sales or use tax. on Rhinehart as a result of its sales

of goods to Florida customers. See Miller Bros, 347 U.S. at 345-46. The Department’s
imposition of sales and use tax liability against Rhinehart constitutes an improper vielation of the
Dus Prooess Clause as well as the Commerce Clause of the United States Constitution, The
Department’s request to Rhinaehart that it register as a Florida dealer was improper, and it asks
the Department to make a determination that Rhinehart does not have nexus with Florida and
that it is not required to collect and remit Florida sales and use tax on behalf of any of its

customers,
Vety truly yours,
P L T

.. Richard L. Winston, P.A._ ... ... .

RLW:lbr
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SqQumy, SANDERS & Drvesgy LLP.

Including
Srege HECTOR B DAvis LLP

S LEGAL ‘
200 South Biscayne Boulevard, Sujte 4000

COUNSEL
SAN DERS WORLDWIDE Mismi, Florida 33191-2398

Office; +1.305,577.7000
Fao +1.905.577.7001
Direct: +1.305.577.7025
RWinston@ssd.com
August 16, 2006

VIA TELECOPY & U.S,

M., Jamnes Johnson

Florida Department of Revenue
5050 West Tenncssee Stmct
Building D-1

Tallahasses, Florida 323950100

Re:  Rhinehart Equipment Company
Dear Jim:

Wo appreciate the time thut you have epent to assist us to resolve the sales and use tax issucs
involving Rhinebart Equipment Corporation ("Rhinehart), a Georgia Corporation, Per your request, we
asked our olient to determine the hypothetical sales and uss taxes that would be fmposed on sales of
products to Florida customers (if our olient were fond to have “nexus” with Florida for thie three year
period immediately preceding the period i which our clicntbegan to file protwtxve" remittances
of Florida sales and use tax), The tax would amount to $159,300.31,

As we discussed, our olient wishes fo enter into & closing agremment in which the Florida
Department of Revenuc (the "Depertment”) will forgive auy hypothetical sales and use tax amounts that
‘the Department believes that Rhinebart may ows to the state of Florida for the period before it began to
filo "protective™ sales and use tax returns, Rhinehert will, in turm, drop its right to chalienge the
Department's position thet Rhinehart hes "nexus” with Floride. Rhinshart will not file a refund olaiin for
the amounts that it has been remitting to the Department for nearly a year "under protest.” Rhinchart will
continue o remit sales and nse tax to Florida to the extent that it continues 1o use its own trucks to dehver
produots fo Florida sustomers,

‘We look forward to further disoussing these issuss with you at your earliest convenience. I have
8 meeting with Mark Zych and others on another client matier on Septerber 8, 2006 in your offices,
and it would be a pleasure to meet with you on that day (or even present a signed cloging agreement on
that day if we oan hamrmer out the details before that time), -

Sincerely,

SQUIRE, SANDERS & DEMPSEY L.L.P.

L

Richard L. Winston, P.A.
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SQUIRE, SANDERS & DEMPSEY L.L.P.

l l IRE LEGAL 200 South Biscayne Boulevard Suite 4000
Miami, FL, 33131-2398

S COUNSEL Office:  +1,305.577.7000
AN DERS WORLDWIDE Fax: +1.305.577.7001
Preferred Fax:
If Problems:

August 2, 2006

PLEASE DELIVER THESE PAGES IMMEDIATELY
Number of Pages (including cover): 8

To: Mr. Jim Johnson FAxNo.: (850) 488-4654
CompPANY: Florida Department of Revenue PHONE No.: (850) 922-4744
FROM: Richard L. Winston, P.A. DirECT DIAL No.: +1,305.577.7025

E-maiL: RWinston@ssd.com
RE; Rhinehart Bquipment Company

Message:

Pursuant to our conversation, I have attached a copy of the September 30, 2005 Protest Jetter we
sent to Gary Gray. Please fee} free to call me if you have any questions.

CONFIDENTIALITY NOTICE;

The attached information is LEGALLY PRIVILEGED AND CONFIDENTIAL and is intended only for the use of the
addressec named above, If the reader of this message is not the intended recipient or the employee or agent responsible

for delivering the message to the intended recipiént, piease be aware that any dissemination; distribution or-duplication of
this communication is strictly prohibited, If you have received this commupication in error, please notify us immediately

by telephone and return the original message to us at the address above via the postal service, Thank you,

Sender No.: 20193 80985.02133

Job Not Accoumt No. Return to Office
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COUNSEL Mis, Florida 33131-2398

SANDERS | worLDwiDE
Office: +1,505.577.7000

Fax: +1.305,577.7002

RICHARD L. WINSTON, P.A.,
PARTNER ,
DmECTDIAL: 305.577.7025
RWINSTON@SSD.COM

September 30, 2005

VIA FEDERAT, EXPRESS

Ms. Marjorie Smith, Tax Auditor

Nezxus Investigation & Compliance Bducation
State of Florida

Department of Revenue

Aflanta Texpayer Service Center

180 Interstate North Parkway, Suite 450
Aflants, GA 30339

Re:  Rhinehart Bquipment Company--Protest Letter

Dear Ms. Smith:

We represent the Rhinehart Equipment Compeany (“Rhinehart”), We submitted a Form
DR-835 (“Power of Attorney™) on behalf of Rhinehart in a letter addressed to you dated August
8, 2005. Rhinehart is a C corporation organized under Georgia law. We are protesting your May
4, 2005 determination that Rhinehart has nexus with the State of Florida (which would subject it
1o sales and use tax collection responsibilities). The determination by the Florida Department of
Revenue (the “Department”) that Rhinehart has nexus with Florida represents & violation of the
Commerce Clause of the United States Constitution, Article I, § 8, cl. 3, and is antithetical to ths

U.3. Supreme Court’s holding in Miller Bros, Co, v. Maryland, 347 U.S. 340, 74 S. Ct. 535
(1954) angd the Supreme Court of Florida’s holding in Departient of Revenue v. Share Int’] Ing,,

676 So0.2d 1362 (Fla. 1996).
FACTS

Rhinehart is 2 retail heavy equipment dealer located in Rome, Georgia. Rhinehart
mre.e...lElivers its produnts to its customers in Florida using its own driver and commercial delivery

vehicle (i.e., a truck), Rhineharf’s driver does not solicit &y sales in Floride; nor does the driver
assemble the company’s products for the Florida customers at the time of delivery. Rhinehart’s

driver simply delivers the company’s products in Florida, and then he returns directly to Georgia.
Aside from its delivery of goods to Florida custorsers through its own truck and driver,
Rhinchart has absohutely no other connection with the State of Florida. Rhinehart does not have

Qnmm'm'wmm'HOUS'IOWLOSANGHB'MM'NBWYORK'PM.OALTO‘PHOM‘SANP&ANM'TAMAM'TMA'WNSCOM
WmmDC-WmMMBm | CARACAS * RI0 D5 JANEIRO ¢ SANTO DOMINGO | BRATISLAVA * BRUSSELS * BUDAPEST * LONDON * MADRID * MIZAN * MOSCOW
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& physical location in Florida. Rhinehart provides no services of any kind in Florida, Rhinchart
does not have a single employee living or working in Florida. Rhinebart has no inventory or
materials or goods in Florida. Rhinebart does not provide its Florida customers with any “after
sale” services, such as assembly, technical advice, or maintenance, Rhbinehart does not repair
any tangible personal property in Florida. Rhinehart is not the owner, lessor, or lessee of any

tangible personal property, or any real property in Florida.,

. On April 22, 2005, the Department informed Rhinehart by letter that it may have nexus
with the State and that it may be required to register as a Florida dealer for sales and use tax
purposes, Mr, Mark Easterwood, President of Rhinehart, was asked by the Department to
complete a “Nexus Investigation Questiopnaire.” Mr. Easterwood completed the questionnaire
which relayed the information that has been detalled above. On May 4, 2005, the Department
advised Mr. Basterwood that Rhinehart had nexus with the State of Florida requiring Rhinehart
to register as & dealer to collect and remit Florida sales and use tax. The Department stated,
“This determivation is based on the fact that your company makes sales to Florida customers and
uses the company's own truck to deliver goods to customers in the State of Florida.” On May 9,
2005, Mr. Scott Eastwood, Finance Manager for Rhinebart, acted in reliance on the accuracy of
the information provided to him by the Department, and he filed an “Application to Collect
and/or Report Tax in Florida” for Rhinehart. Rhinehart’s registration with the Staie of Florida

became effective as of July 1, 2003,

Since July 1, 2005, Rhinehart has been (“under protest™) collecting sales tax from its
customers. Rhinchart will be remitting the sales tax collected to the Department, although it
reserves the right to file a refund claim on behalf of its customers pending the resclution of the

issues presented in this letter,

DISCUSSION AND ANALYSIS

The Depamncnt’s imposition of sales and uvse tax lisbility on Rbinehart violates the
Commetce Clause of the United States Constitution. See U.S. Const. Art. I, § 8, ck:3. In order
for the Department to find that Rhinehart bad sufficient nexus with Florida to subject it to sales
and use tax liability, the Department must find that Rhinehart’s activities satisfy the two-prong
test set forth in Quill Corp. v. North Dakota, 504 U.S, 298, 312 (1992). First, the Department
must find that Rhbinehart has sufficient “minimum contacts” with State of Floride as interpreted
under the Due Process Clause of the 14" Amendment. See Quill, 504 U.S. at 305. Second, the
Department must find that Rhinehert has “substantial pexus” with the State of Florida as
interpretad under the Commerce Clause of the United States Constitution. Ses Id. Although it is

“finclesr ‘whether Rhinehart-has-established -the requisite. “minimum _contacts” with the State for
taxing purposes, it has clearly not created “substantial nexus” with the State. Acoordmgly,
the Department’s proposed imposition of sales and vse tex on Rhinehart constitutes an “undne
. burden” on interstate commerce and is therefore unconstitutional.
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I. Constitntional Requirements to Subject Foreign Corporations to State Use Tax Liability

A The Commerce Clause

The United States Constitution limits the ability of states to impose taxes on interstate
transactions to the extent that it burdens or regulates commerce. See U.S. Const. Art. I, § 8, cl.3.
The “Commerce Clause” states, “Cougress shall have Power,.. [fJo regulate Commerce with
foreign Nations, and among the several States, and with the Indian Tribes.” Id. “The very
purpose of the Commerce Clause was 1o ensture a national economy- free from.., unjustifiable
local entanglements,” See National Bellas Hesg, Inc. v, Dept. of Revenue, 386 U.S. 753, 760
(1967). The National Bellas Hess Court comtinued, “Under the Constitution, this is a domain
where Congress alone has the power of regulation and control,” See Id.

In Complete Auto Transit, Inc. v. Brady, Chairman, Mississippi Tax Comm’n,, 430 U.8.

274, 279 (1977), the Supreme Court created a four-part test to determine whether a state sales
and use tax violates the Commerce Clause, The Complete Auto Court stated that a state’s sales

and nse tax could withstand a Commerce Clause challenge only “when the tax is applied to an -

activity with a substantial nexus with the texing State, is fairly apportioned, does not discriminate
against interstate commerce, and ig fairly related to the services provided by the State.” See
Complete Auto, 430 US. at 279. The Commerce Clause and its nexus requirement are informed
by “structural concerns about the effects of state regulation on the national economy.” See Quill,

504 0.8, at 312.
B. The Due Process Clause

The Due Process Clause “requires some definite link, some minimum connection,
between a state and the person, property or transaction. it seeks to tax,” See Miller Bros., 347
U.S, at 344, Abandoning more formalistic tests that focused on a defendant’s physical presence
within a State seeking to tax the defendant’s activities, the Supreme Court now employs “a more
flexible inguiry into whether a defendant’s contacts with the forum made it reasonable, in the
context of our federal system of Government, to require it to defend the suit in that Staie » See

Quill, 504 1.8, at 307.
C. The Tesis for ﬁe Due Process Clause and the Commerce Clauge Are Distinct

Although the Due Process Clause and the Commerce Clause have similarly phrased
nexus requirements, “the nexus requirements of the Due Process and Commerce Clauses are not

“jdentical,”-See Quill-504 U.S.-at 305, cifing Nationa! Belles Hess, 386 U.S, at 756, “[W]hlle»_a_‘ N

State may, consistent with the Due Process Clause, have the authority to tax a particular
taxpayer, imposition of the tax may nonetheless violate the Commerce Clause.” See Id., citing

I'vler Pipe Industries, Inc. v. Washington State Dept. of Revenue, 483 U.S. 232 (1987). “[T]he

‘substantial nexus’ requirement is not, like due process’ ‘minimum contacts’ requirement, a
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proxy for notice, but rather a means for limiting state burdens on interstate commerce.” See Id.
at 313, The Quill Court continued, “a corporation may have the ‘minimum contacts’ with a
taxing State as required by the Due Process Clause, and yet lack the ‘substantial nexus’ with that
State as required by the Commerce Clause,” See Id, The Quill Court also stated that while it has
been suggested that “every tax that passes contemporary Commerce Clause analysis is also valid
nnder the Due Process Clause, it does not follow that the converse is as well true: A, tax may be
consistent with due process and yet unduly burden interstate commerce.” See Id. at 313, fn.7,

citing Tyler Pipe Industries, 483 U.S. at232,
1. Rhinehart’s Actions Have Not Created Nexus with the State of Florida

A, Self-Delivery of Goods by 2 Foreign Corpgration Does Not Create Nexups -

‘Rhinehart, a Georgia Corporation, has not created 2 ‘“‘substantial nexus” with the State of
Florida merely because it delivers its products to its Florida customers using its own fruck and
driver, The U.S. Supreme Court has unequivocally stated that a sales and use tax placed upon
mere possession of goods in transit by a vendor upon entering the taxing state is inconsistent

with the Commerce Clanse, See Miller Bros., 347 U.S, at 344,

In Miller Bros., supra, the Supreme Cowrt held that.the State of Maryland’s imposition of
sales and use tax liability on an out-of-state vendor violated the Due Process Clause of the 14™
Amendment despite the fact that the out-of-state vendor used jts own drivers and trucks to
deliver its merchandise to its Maryland (in-state) customers, See Id, at 345-46, The Miller Bros,
Court stated, “due process requires some definite link, some minimum connection, between &
state and the person, property or transaction it seeks to tax.” See 1d. at 344~45, The Court held
that Miller Bros,” delivery of merchandise into Maryland using its own trucks and drivers was
insufficient to meet this fundamental requirement, See Id, at 345-46,

Not only was Miller Bros.’ delivery of merchandise into Maryland inadequate to meet the
“minjmum contacts” requirement of the Due Process Clause by itself, but such delivery activities
were also held to be inadequate even when viewed together with Miller Bros.’s additional
contacts with the State of Maryland. See Id. For example, Miller Bros. occasionally mailed
sales circulars to all its former customers, including customers in Maryland. See Id. at 342.
Miller Bros, also employed a separate common carrier to make deliveries to Maryland. See Id.
at 342. Taking all of these contacts in the aggrepate, the Miller Bros. Court held that such
contacts were insufficient to egtablish Maryland’s power to impose 2 duty upon Miller Bros. to

____mp*qgggt__g.gd}fr{xit apurchaser’s use tax. See Id, at 345-46,

Rhinehart, like Miller Bros., admittedly delivers merchandise to its custoﬁers using~its

" own driver and ftuck. Any effort by the Department to impose sales and use tax liability on

Rhinshart solely as a result of its mere trucking presence in Florida would be challenged and
ultimately held unconstitutional as an undue burden on interstate commerce.
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nt of Revenue of the State of Florida v, Share Int’l, Inc., 676 So.2d 1362
(Fla. 1996), the Supreme Court of Florida was faced with a similar atteropt by the Department of
Rovenue to impose a sales and use tax on an ont-of-state vendor thet personally delivered its
merchandise to customers in Florida. The Supreme Court of Florida held that the out-of-state
vendor’s (Share International) practice of personally delivering its merchandise to some of its
Florida customers wes insufficient to create a “substantial nexus” between the vendor and the
State, SeeId, at 1363. Stating that “’[sjubstantial pexvs’ exists only if the foreign corporation is
present within the state conducting the activity to be taxed,” the Florida Second Circuit Court
held that the foreign vendor’s practice of simply delivering its products to customers in Florida
did not egtablish such a presence, and thus created no nexus. See Share Int’], Ine. v. Department
of Revenue, Case No. 92-2918 (Fla. Cir, Ct. 2d 1993), gff"d, 667 So.2d 226 (Fla. 1st DCA 1995),
aff'd, 676 So,.2d 1362 (Fla. 1996). The lower court in Share Int’] (Florida Second Circuit Court)
specifically cited Miller Bros. in its opinion for the proposition: “delivery of goods within
taxing state through wse of own trucks and employees not sufficient nexus.” See Id.!

In addition to personally delivering its products into the State of Floride, Share.

International also held seminars in Miami Beach where its products were displayed, its mail
order business was promoted, and its employees actually sold its products, See Jd, Assessing
these activities in the aggregate, the Supreme Court of Florida held that, in spite of these
additional connections with Florida, Share International’s activities still did not create nexus with
the State. See Share Int’l, 676 So.2d at 1363.

Conversely, Rhinehart’s employees did not undertake the type of additional commercial
actjvities that Share International’s employees engaged in while in Florida, Rhinehart’s
emaployees simply dtove the company’s products from Georgia to its customers in Florida, then
torped around and went home. As opposed tp Share International, Rhinehart did not promote its
products, nor solicit additional sales while in Florida. Rhinehart’s activities in Florida are
significantly less than that of Share International’s activities, which the Florida Supreme Court
held did not create nexus with the State. See Id. ‘

B.  Rhuinghart’s Employees Did Not “Bxploit the Consumer Market” While in Florida

In holding the State of Maryland’s imposition of sales and use tax liability against Miller
Bros. unconstitutional, the Miller Bros, Court stated that the Delaware vendor’s employees did
not invade or exploit the consumer market in Maryland, See Miller Bros,, 347 U.S. at 347, In
holding the State of Florida’s imposition of sales and use tax against Share International

! The lower Florida court also stated that & foreign vendor’s “prosence in the State must be real,
and cannot be slight or based on insubstantial activity,” See Id. citing National Geographic

Socistyv. California Bd. of Bqualization, 97 5.Ct. 7386 (1977).
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solicit forther customers while in Florida and “did nothing to further Share’s market presence
within the State of Florida.,” See Share Int'], Case No, 92-2918 (Fla, Cir. Ct. 24 1993), Similar
to Miller Bros,’” employees and Share International’s employees, Rhinehart’s employees did
nothing to solicit additional customers or further Rhinehart’s market presence within the State of
Florida. In fact, Rhinehart had far less contact with the State of Florida than Miller Bros. had
with Maryland, or ‘Share International had with Florida. Rhinehart's employees simply delivered
its products to its Florida customers, and then returned to Georgia. There was absolutely no
“exploitation of the consumer market” in Florida by Rhinehart's employees See Id. (quoting

Miller Bros,, 74 S.Ct. at 540).

As the Miller Bros. Court noted, a foreign vendor’s practice of simply delivering its
goods into the State sesking to impose sales and use tax liability is distingnishable from other
additiona] activities that have been held to satisfy the substantial nexms requirement of the
Commerce Clause, See Miller Bros, 347 U.S. at 346. In General Trading Co. v. State Tax
Comm'n, 322 U.S, 335 (1944), the Court held that an out-of-state merchant’s practice of
“entering the taxing state through traveling sales agents to conduct continnous local solicitation
followed by delivery of ordered goods to the customers” was sufficient to' bring the vendor

within the taxizig powers of the State. See Id. citing General Trading Co. v. State Tax Comm'n,

.322 U.S. 335 (1944). In distinguishing General Trading from the conduct of Miller Bros.’

employees, the Miller Bros. Court stated “there is a wide gulf between this type of active and
aggressive operation within & texing state and the occasional delivery of goods... .” See Id. at.
347. Similasly, there is a wide gulf between the fype of active ahd aggressive business activities
that have justified the imposition of sales and use tax lability on foreign vendors in the past and
Rhinehart’s oceasional delivery of goods to its Florida customers.

C. The Holdings of Other State Courig

Tn 1998, the state of Utali issued an advisory opimion regarding the gppropriate tax

treatment to an out-of-state company whose only contact with Utah wes the occasional delivery
(through its own trucks) to a customer residing in Utah. See Utah Advisory Opinion, No. 98-
044, 7/13/1998. The commpany, like Rhinehart, maintained no sales outlets within the state, nor
did it have any sales personne] or independent contractors located within the state, Ses Id. The
Utah advisery opinion, finding Miller Bros, and other similar federal cases to be directly on
point, siated that the mere delivery of goods into Utsh by trucks owped by an out-of-state vendor
did not create the “substantial nexns” required to support an imposition of Utsh sales and use tax.

Seeld,

“In"Burke & Sons Qil Co.-v..Director of Revenue, 757.8,W.2d.278.(Mo. Ct. App..1988),

involving Rhinehart. In that case, Burke & Sops (like Rhineharf) was an out-of-state company
located in Kansas that occasionally made sales to clients located in Missouri (often delivering the
orders in company-owned vehicles). . Also like Rhinehart, Burke & Sons “never maintrined,
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occupied or used any office, subsidiary, branch, place of distribution, warehouse, storage place,

or other facility” in the taxing state and never had a “representative, agent, sales person,

canvasser, or solicitor” engage in business within the taxing state. See Burke & Song, 757

5.W.2d at 278. The only contact that Burke & Sons had with Missouri was the delivery of goods 4
to Missouri customers through its own vehicles, After thoughtful consideration of the applicable j
federal case law including Miller Bros., the Court found that the facts did not support a finding

of sufficient nexus to allow for the imposition of Missouri sales and use tax, See Id,

The Supreme Court of Colorado also decided another factually similer case in The
Denver Dry Goods Company v, City of Arvada, 593 P.2d 1375 (Colo. 1979). The Denver Dry
Goods Co. (The “Denver Company”} delivered goods to cistomers in the taxing jurisdiction on
company vehicles. The Denver Company did not directly, indirectly, or via subsidiary maintain
a physical presence (e.g office, sales room, warehouse, or other place of business) within the
taxing locality, nor did the Denver Company physically make sdles within that locality. See
Denyer Dry Goods Co, 593 P.2d at 1376, The Supreme Cowrt of Colorado quoted Miller Bros.
to provide that “there is a wide gulf between this type of active and aggressive operation within a
taxing state and the occasional delivery of goods sold at an out-of-state store with no solicitation
other than the incidental effects of general advertising.” See Denver Drv Goods Co, 593 P.2d at
1377; citing Miller Bros, 347 U.8, at 344. Accordingly, the Supreme Court of Colorado found
that “delivery alone is an insufficient nexus.” See Denver Dry Goods Co., 593 P.2d at 1377;

citing City of Los Angeles v, Shell Oi] Company, 480 P.2d 953 (Cal. 1971). :

CONCLUSION

The State of Florida may not impose a sales or use tax on Rhinehart as a result of its sales
of goods to Floride customers. See Miller Bros, 347 U.S. at 34546, The Department’s
imposition of sales and use tax Lability against Rhinchart constitutes an improper violation of the
Due Process Clause es well as the Commerce Clause of the United States Constitition. The
Department’s request to Rhinehart that it register as a Florida dealer was improper, and it asks
the Department to make a determination that Rhinehart does not have nexus with Florida and =~ {

1

that it is not required to collect and remif Florida sales and wse tax on behalf of any of its
customers.

Very truly yours,
G T

uR;cEard—L ‘Wmston,?h R S

RLW:lbr
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STATE OF FLORIDA \/
N DEPARTMENT OF REVENUE
o - Atlanta Service Center Genesal Tax Administration
DEPRAEK\‘;EM'&& 180 Intevstats North Parkway, Suite 450 Child Support Enforcement
OF Atlanta, GA 30339 Property Tax Admisistration
Jirn Zingale (770) 858-3080 Administrative Services
Executive Director Fax (678) 627-986) [nfovmation Services
http:/lmyﬂorldmomldorltuxca!/
December 6, 2006
Rhinehart Equipment Co.
Mr. Scott Basterwood
PO Box 1701

Rome, GA 30162-1701

Dear Mr. Easterwood:

Please find enclosed Internal Technical Advisement 06A-030 issued by our Technical Assistance
and Dispute Resolution section in Tallahassee, Florida. ' '

If we can be of fusther assistance, please let us know.

_COoPY

\ Bsoribano, Tax Auditor
{ Investigation & Compliance Bducation

Enclosure

[ PU S

. oo Richdtd L, Winston, Steel Hector & D&AE LR |
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Gonbral Tax Administration
Child Support Enforcement

Property Tax Administration ‘,
Administrative Services ;
December 5, 2006 |nformation Services !‘
| l
\
Jim Zinale !
Expcutive Director |
!
i
MEMORANDUM |
TO: Jim Johnson, RPA I, Compliance Enforcement Process Ii
John Keda, Manager, Region Six, ‘
Compliance Bnforcement Process ‘
THROUGH: Mark Zych, Director
Technical Assistance and Dispute Resolution
THROUGH: Vincent Aldridge, Deputy Director 1
. Technical Assistance and Dispute Resolution ;
!
THROUGH: Gary Gray, Revenue Program Administrator 1 _ ‘
Technical Assistance and Dispute Resolution '
FROM: Jonathan E. Swift, Tax Law Specialist
: Technica! Assistance and Dispute Resolution . l

SUBJECT; Internal Technical Adviseménf (LT.A.) 06A-030

TAXPAYER: Rhinehart Equipment Company ‘ e
FRI: 58-1189290 .
BP: 2126172 .
Service Notification Number: Not under audit '
Tax:  Seles and Use Tex '

This is in response to your ‘nemorandum dated August 23, 2006, requesting advice on
whether sales tax nexus exists under a particalar set of facts for & Georgia corporation.

ISSUE

The only issue is whether & Georgia company achieves sales and use tax nexus with ;
Florida by regulacly making sales to Florida customers and delivering ita products 1o its '

Florida customers, in its own tracks.

The taxpayer i represented by Richard L. Winston, PA. of Squire, ganders & Dempsey :
L.L.P., including Steel Hector & Davis LLP. A Power of Attorney ig on file, The tax-
payer's representative has filed a letter of protest dated September 30, 2005,

-
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According to the facts presented in the letter of protest (Exhibit A), Rhinehart Equipment
Company (hereinafter referred to as REC) is a heavy cquipment dealer located in Rome,
Georgia, REC delivers its products to Florida customers in its own trucks. Its driver does
not solicit any sales in Florida, nor does he assemble the company 8 products at the time
of delivery.

Other than delivering the products to Florida customers and returning directly to Georgia,
REC has “absolutely no other connections with the State of Florida,” It has no physical
location in Florida, REC further explains in its letter of protest that it:

. . provides no services of any kind in Florida, Rhinehart does not have a single
employee living or working in Florida, Rhinehart has no inventory or materials or
goods in Florida, Rhinehart does not provide its Florida customers with any “after
sale” services, such as assembly, technical advice, or maintenance. Rhinehart does
not repair any tangible personal property in Florida. Rhinehart is not the owner,
lessor, or lessee of any tangible personal property, or any real property in Florida.

The Florida activities of REC were identified by the Nexus Investigation and Comphance
Bnforcement (NICE) Team of the Florida Department of Revenue, The Department in-
forraed REC by letter dated April 22, 2005, that it may have nexus with the State and en-
closed a Nexus Investigation Questionnaire for the company to complete. Mr, Mark
Basterwood, president of REC, completed and submitted the questionnaire (Exhibit B).
Based upon the information provided by Mr, Basterwood, the Department informed REC
that it had nexus with the State of Florida, which required the compeny to register to col-
lect Florida sales and use tax, The basis for the determination is that REC makes sales to
Florida customers and delivers its products in its own trucks. .

Consequently, REC has filed an Application to Collect-and/or Report Tax in Florida
(Foom DR-1) with an effective date of July 1, 2005, Since that date, REC has been col-
Jecting sales tax from its Florida customers and filing sales tax returns and making pay-
ment under protest (Exhibit C). The extent of its Florida activities is revealed in 8 sample
of RECs gales tax returns filed for the quarters ended September 2005, December 2005
and March 2006, reflecting Florida sales of $821,940.00, $706, 383 00, and

$440,882.00, respectively.

It should be noted that the company has also filed documentary stamp tax returns. Section

F of Form DR-1 filed by REC, reveals that the company makes sales, finalized by written

agreements, that do not require recording by the Clerk of the Court, but do require

documentary stamyp tax to be paid, and that the company anticipates five or more
transactions sub;oct to documentary stamp tax per month.

Other documentation provxded by the NICB team reveals that REC solicits Florida bus1- T

ness through at least one medium, trade publications. Specifically, it advertises in the
Florida Bdition of the Heavy Equipment Trader (Exhibit D).

» Finally, the company has a web page at hitp/rhinehartequipmentcompany,com. At its
Service link, REC states that it services the products it sells,
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T. POSTTION

It is the position of REC that the imposition of sales and use tax liability against the

company violates the Due Process Clause and the Commerce Clause of the United States

Constitution, Rhinehart states that the Florida activities of REC do not create nexus with

Florida and, therefore, REC is not required to collect and remit Florida sales and use tax
* on Florida sales,

Rhinehart Bquipment Company states the following;

In order for the Department to find that Rhinehart had suffi¢ient nexus with Flor-
ida to subject if to sales and use tax liability, the Department must find that Rhi-
nehart’s activities satisfy the two-prong test set forth in Quill Corp. v. North Da-
kota, 504, US. 298, 312 (1992). First, the Department must find that Rhinehart has
sufficient “minimum contacts” with the State of Florida as interpreted under the
Due Process Clause of the 14th Amendment, See Quill, 504 U.S. at 305, Second,

the Department must find that Rhinehart has “substantial nexus” with the State of
Florida as interpreted under the Commerce Clause of the Umted States

Constitntion, See Id.

In support of its position, REC relies principally upon the decision in Miller Bros. Co. v,
Maryland, 347 U.S. 340, 74 S.Ct. 535 (1954), Rhinehart asserts that the mere delivery of
REC products to Florida custorners in its'own trucks has not created “substantial nexus”
with the State of Florida,

The decision rendered in Department of Revenue y. Share Inf’l Inc,, 676 Se. 2d 1362
(Fla. 1996), is also considered by the taxpayer to support its.assextion that the delivery of

REC products to Florida customers in its own trucks has not created “substantial nexus”
with the State of Florida. The taxpayer relies upon the opinion of the Supreme Coust of
Florida that Share’s practice of personally delivering its own goods to some of its Fiorida
vendors lacked the “substantial nexus’! between the vendor and the State of Florida. Sec
Id, at 1363,

REC therefore requests that the Department “make & determination that Rhinehart does
not have nexus with Florida and that it is not required to collect and remit Florida sales
and use tax on behalf of any of its customers,”

SERVICE CE}

TL, R’S POSITION, AS S D:

This statutory provision defines “dealer” as any person who imports tangible personal
property into this state for sale at retail, (Ses Section 212.06(2)(b), F.8.) Section 212,18,
F.8,, specifically provides that all persons must be registered dealers before engaging in
busmess in Florida.

~ Section 212,06, Florida Statutes, provides that sales tax is collectable from all dealers..____
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The definition of “nexus” is any activity, relationship, connection, link, or tie which
subjects & person to the taxing powers of Florida, Nexus is also a term which may be used
to describe the degree of business activity that must be present before Florida has the
right to impose a tax, Accordingly, the question is whether or not there is some in-state
activity or event to serve as a conductor for the state's taxing power,

This in-state activity or event is the continual delivery of REC’s goods in its own trucks
to Florida customers. An important incident of these sales is that phy§ica1 possession
ectually occurs in Florida. This requires REC's physical presence in this state, the use of
Florida roads, and the concomitant reliance on police pmtcctxon and other similar state
and local services. This fact is dxsnngulshable from cases in which the out-of-state vendor
delivers its goods to a commeon carrier in the vendor’s state, Also, some of the Florida
sales have financing agreements subject to Florida Documentary Stamp Tax. These
financing agreements usually contain retain title provisions. Since a company with these
types of agreements retains title to the property until the obligation is satisfied, the com-
pany therefore owns property in Florida.

The extent of REC's physica) presence in Florida satisfies the physical presence requirg-
ment of the Due Process Clause of the United States Constitutiort. Due Process is
satisfied when an entity has either physical presence Or economic presence in the taxing
state,

Bconomic presence is satisfied when a business purposefully, on its own or through a
representative, avails itself of the benefits of an economic market, REC has met this

-standard by directly competing with Florida retailers in establishing and maintaining &

market for its sales. An example of the extent of these sales is provided in the above
Statement of Facts, This sales activity is sustained by placing advertisements in Florida
trade publications and providing Florida financing sccommodations.

The taxpayer asserts the *', . .Department must find that Rhinehart has ‘sybstantial nexus’
with the State of Floridz as mterpreted under the Commerce Clause of the United States
Constitution...” In order to meet this substantial nexus standard, 2 company must dem-
onstrate more than a ‘slightest presence’ in the taxing state, This.can he sccomplished by

.the presence of the entity's property or the conduct of economic activity, in the state, We

believe the activitiés of REC, as described above, demonstrate more than a slightest pres-
ence in Florida.

APPLICABLE LAW

Section 212.06, F.S., provides that sales tax is collectible from all dealers. This statutory

provision defines "dealer" es including any person who {mports tangible personal property - - - -

into this state for sale at retail, Section 212,18, F.3,, provides that all persons must be
registered dealers before engaging in business in Florida,

Section 212.16, F.S., entitled “Importation of goods; permits; seizure for noncomphancc, .

procedure; review,” providw in part; -
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(1) For the protection of the revenue of this state, to prevent the illegal
importation of tangible personal property which is subject to tax in this state, and
to strengthen and make more effective the manner and method of enforcing
payment of the tax imposed by this chapter, the department is hereby authorized
and empowered to put into operation a system of permits whereby any person or
dealer as defined in this chapter may import tangible personal property by truck,
automuobile, or other means of transportation other than a common carrier, without
. having said truck, automobile, or other means of transportation, seized and
subjected to legal proceedings for its forfeiture. Such system of permits shall
require the person or dealer who desires to import tangible personal property into
this state, which property is subject to tax imposed by this chapter, to apply to the
department or its designated agent for & certificate of registration and & permit . ..

DISCUSSION

Due Procegs Clayse

When Florida asserts its jurisdiction to impose sales tax on the taxpayer, the Due Process
Clause requires a definite link, some minimum contact, betwoen Floride and the taxpayer.,
See Quill v. North Dakaota, 504 U.S, 298, 306 (1992). The concern is whether the
taxpayer has minimum contacts with Florida so that the maintenance of a suit does not
offend “traditional notions of fair play and substantial justice.” Id. at 312, citing to
International Shoe Co. v. Washington, 326 U.S, 310, 316 (1945). Due process is satisfied,
even if there is no physical presence in the State, “{s]o long as a commercial actor's :
efforts are ‘purposefully directed’ toward residents of another State.” Burger King Corp.,
471 U.S. 462 at 476 (1985). Here, the taxpayer sells its equipment to Florida customers
and the taxpayer solicits Florida business through trade publications, specifically the
Florida Bdition of the Heavy Equipment Trader. By allowing its equipment to be used in

. Florida, the taxpayer “purposefully avail{ed] itself of the benefits of an economic market

in [Florida).” Quill, 504 U.S. 298 at 307. Therefore, Florida satisfies the due process
standard.

Commerce Clause

The commerce clause analysis is distinct from the considerations of due process, While
due process is centered on principles of fundarnents! fairness to individuals, the
commeyce clause focuses on the “offscts of state regulation on the national economy.”
Quill, 504 U.8. at 312. The commerce clause of the United States Constitution gives
Congress the power to regulate commerce among the States, U.S. Const,, art. I, section 8,
cl. 3. The United States Supreme Court has consistently interpreted this grant as

. implicitly containing & negative commend, the dormant commerce clause, which limits 2

State’s power to tax interstate cornmerce when the State’s taxation is restrictive of — ..o
discriminatory. The Cormmerce Clause imposes a more demanding nexus standard than

that required by due process, To withstand an allegation that it has unconstitutionally

burdened interstate commerce, a state tax must satisfy the four-part test articulated by the

United States Supreme Court in Complete Ayto Transit, Inc. v, Brady, 430 U.S, 274, 279
(1977). The test requires that the tax; 1, Bo applied.to an activity with a substantial nexus
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with the taxing state; 2. Be fairly apportioned; 3, Not discriminate against interstate
commerce; and 4. Be fairly related to the services provided by the state,

The issue in this case is whether taxpayer's sales of equipment to Florida customers have
substantial nexus with Florida. States may require a foreign (out-of-state) corporation to
collect sales or use tax if that business has a substantial nexus with the state. The
definition of "substantial nexus" has evolved over time, based on several U.S, Siipreme
Court decisions.

In National Bellag Hess, Inc, v. [llinois Rey. Dept,, 386 U,S,753, 87 8.Ct. 1389, 18
L.Bd.2d 505 (1967), the Court explicitly made the requirement that for nexus to exist the

. vendor must have “some” physical presence in the taxing state. This case established tax

immunity to vendors “whose only connection with customers in the [taxing] State is by
common carrier or the United States mail.” In Quill v, Noxth Dakota, 504 U.8. 298 at
315, the United States Supreme Court reaffirmed the “bright line, physical presence” rule
get out in Bellas Hess that a State may not impose interstate taxation on business
activities that are not based on the physical presence of a “small sales force, plant, or
office” in the taxing State, The court determined that Quill’s ownership of floppy disks in
North Dakota that allowed customers to place orders for out-of-state sales constituted the
“slightest presence” hut did not rise to the level of substantial nexus required under the
Commerce Clause, 504 U.S. 298 at 315, n.8. In Comptroller of the Treasury of the Statg
of Maryland v, Furnitureland South, Inc. 97-37872, 8/13/99, the Maryland Circuit Court
noted that *, ., in referring to the U.S. mail or a “common carzier,” the United States
Supreme Court in Bellas Hess and Quill was, ., referring. . , to a delivery service that
holds itself out to all potential customers, retains control over the time, manner and
means of delivery and does not engage in substantial contacts with the recejving party,
including post-delivery service,” Id, The physical presence régquirement still exists.
Exactly how much presence constitutes "some physical," to establish more than a "slight"
physical presence has been addressed in subsequent cases.

In the éase of National Geographic Society v, California Board of Equalization, 430 U.S.
551,978, Ct. 1386, 51 L.Ed. 2d 631 (1977), the court held that physical presence in the

state need not be "substantial" but sitnply more than the "slightest presence." “It may be
manifested by the presence in the taxing State of the vendor’s property or the conduct of
economic activities in the taxing State performed by the vendor’s personnel or on its
behalf.” Orvisv. State of New York, 654 N.E, 2d 954, 961 (1995). The decision of the
Supreme Coutt in the case of Oklahoma Tax Commigsion v, Jeffergon Lineg, 514 U.S. at
200, 131 L. Ed. 2d at 281, 115 8, Ct,, confirmed the doctrine that physical présence need
not be substantial but only that it must be more than the "slightest presence." In that case,
tHe United States Supreme Court applied ths substantial nexus requirement of Complete
Auto and focused on the in-state activity involved in the taxed transaction, such as the

* “location of origination and consummation of the transaction being taxed, rather than on
the interstate bus company’s location. The court concluded that there was plenty of nexug™™ "~

in the case, beoause Oklahoma is where the bus ticket was purchased and where the
service originated. Id. at 184. In McGoldrick v. Berwind-White Coal Mining Co., 309
U.S. 33, 58 (1940), the United States Supreme Court upheld a tax on the sale of coal
where the coal was shipped by the seller outside the taxing jurisdiction. The court stated
that “the tax is conditioned upon & local activity{,] delivery of goods within the State[,]
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upon their purchase for consumption.” In Goldberg, the court determined that local nexus
requirement was met, because the tax was restricted to telephone calls originating or
terminating in Iilinojs and charged to an Illinois service address, 488 U.S. 252 at 263,

In the Illinois case of Brown's Furpiture Inc. v. Wagner, 171 ILL. 2d 410, 665 N.EB. 2d

795 (1996) the court found the physical presence requirement satisfied when a Missouri
furniture retailer physically sent its representatives to Illinois to make frequent and
regular deliveries of furniture with its own trucks to customers in Iilinois. The court
reasoned, in finding that Brown's Furniture satisfied the substantial nexus requirement,
that “[tJhrough its deliveries, Brown's Furniture is physically present in llinois on an
almost continuous basis, directly competing with in-state retailers in establishing and
maintaining a market for its furniture sales in Ilinois." Citing to Quill, the court noted
that “it is apparent that Brown's Fumiture has travelled (sic) well beyond the safe harbor
[created) for vendors 'whose only connectiori with customers in the [taxing] State is by
common carrier or the United States mail,””

In the present case, the taxpayer has substantial nexus with Florida, The taxpayer is
physically present in Floride, through its regular deliveries of equipment to Florida

custorners by its own repregentatives, The taxpayer's websité indicates that it services the

products that it sclls. The taxpayer advertises directly to Florida customers, through at

least one trade publication, and it is directly competing with in-state retailers in

establishing and maintaining a market for its furniture sales in Florida. Taxpayer's sales

to Florida customers for the sample quarters ending September 2005, December 2005 and

March 2006, reflecting Florida salés delivered to Florida by taxpayer’s trucks of

$821,940, $706,383 and $440, 882, respectively, indicate that the taxpayer has more than
a “slightest presence” with Florida.

Brown Pumniture, like the present taxpayer, cited to Miller Brothers Co v, Maryland, 347
U.8. 340 (1954), in support of its position that Brown Furniture does not have substantial
nexus with Ilinois. In Miller Brothers, the store's sales to Maryland customers were all
made in Delaware; there were no employees or agents of the store soliciting sales in
Maryland. The store did not advertise directly in Maryland, but did occasionatly send

"sales circulars to its Maryland customers. The store also delivered merchandise in

Maryland, sometimes using its own trucks, and sometimes using common carriers. The
U.5, Supreme Court determined that Miller Brothers did not have to collect a use tax. In
Brown Fumiturg, the Dlinois Supreme cowrt noted that the U.S. Supreme Court's decision
in Miller Brothers, was based only on due process grounds, The court stated that,
“[b]ecanse Quill made clear that under contemporary due process doctrine a company is
no longer required to be physically present within a state before use tax collection duties
may be imposed, the continned authority of Miller Brothers is in considerable doubt” and
cites to Qrvis, Furthermore, to the extent that Miller Brothiers remains relevant

-precedence, the {ilinois Suprame Court stated that Miller Brothers ig factually

distinguishable from BMM__ ture, The Illinois Supreme ‘Court noted that the U,8:—~
Supreme Cowrt described Miller Brothers' activities in Maryland as "the occasional
delivery of goods sold at an out-of-state store with no solicitation other than the
incidental effects of general advertising, There was no invasion or exploitation of the
consumer market in Maryland," Miller Brothers, 347 U.S. at 347. However, the llinois
Supreme Court determined that Brown's Fumiture's deliveries in Ilinois were not
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"occasional" or sporadic and Brown Fumiture's extensive advertising in Ulinois media
outlets were not “Incidental.” Furthermore, contrary to Miller Brothers, Brown Furniture
“directly and actively solicited and procured the consumer market in Ilinois.” Therefore,
the Tllinois Supreme Court determined that Miller Brothers is appositive and does not
present a bar to its determination that Brown Furniture has sufficient physical presence
with Itlinois to meet the substantial nexus requirement. Likewise, Miller Brothers does
not affect the Department’s determination that the taxpayer has substantial nexus with
Florida.

The taxpayer also cites to Department of Revenue v, Share International, Inc., 676 So.2d
1362 (Fla. 1996), in support of its position that it does not have substantial nexus with
Florida. It is the Department’s position that there were unique factual circumstances in
Share Int’] that do not apply to the case at hand, The principals of Share International, a
Texas chiropractic supply company, attended a seminar in Florida three days in five
different years. Bighty-four percent of the attendees (chiropractors) were from out-of-
state, Under those particular facts, the coutt held that snbstantial nexus was not created.
The Florida Supreme Court further stated that “the bright line test adopted in Natiopal
Bellas Hess only serves to clearly insulate from state taxation out-of-state vendors whose
sole activities in the taxing state are mail order sales. If such a company has additional
connections 1o the taxing state, then those connections must be analyzed under the
"substantial nexus" test discussed above. It is the Department’s position that the other
cases cited by the taxpayer in support of its pogition are factually dxsﬁngmshable from the
present case,

co'@usxom

Based on the stated facts of this case, the taxpayer, by delivermg equipment to Florida
custorners in its own trucks, does have a physical presence in this state. The presence is
on-gping and continuous and would qualify ag sufficient physical presence with Florida
to meet the substantial nexus requirement, These deliveries are not isolated or infrequent,
or provide a “slightest presence” with Florida. When making these reocourring deliveries
in its own trucks, the takpayer benefits from Florida’s ronds, judicial system, and police
protection, These benefits provide further justification for the requirement to collect
Florida’s sales and use tax. Substantial'nexus iy therefore found to exist,

Control No. 23839
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Squirg, SANpaRS & DEmMpsEY LL.P.

Including
Sreer Hcron & Davis LLP

QUI.RE LEGAL 200 South Biscayne Boulevard, Suite 4000

Office: +1.305.577.7000
Pox: +1.305.577,7001

Direct: +1.308.577.7025

COUNSEL
SANDERS | woriowio M o 0131238

January 12, 2007

TELECOPY & U.S. MATL,

Mr, James Johnson

Florida Depariment of Revenue

5050 West Tennessee Strest, Building D-1
. Tallahassee, Florida 32399-0100

Re:  Rhinehart Equipment Company
Business Partner Number—2126172

Dear Jim:

We received a copy of the RTA for the Rhinehart Bquipment Company (“Rhinehart”). We would
like to discuss this matter with you at your earliest convenience. Although Rhinehart may not agree with
the conclusions reached by the RTA, the company would be interested in resolving the matter through a

seitlernent that covers all past tax years.

Rhinehart has been remitting sales and use tax retirns “under protest” sinos the issue of “nexus”
was raised by the Department, To resolve this matter, Rhinehart would release all rights to recover the
prior amounts of sales and use tax paid. The Department would agree not to seek sales and use taxes for
all periods prior to the point when Rhinehart started remitling sales and use tax. Rhinehart would
continue to collect remit sales and use tax to Florida to the extent that it continues to sell tangible personal

praporty fo Florida residents,

The issue of cqrpofate “nexus” was not raised by the RTA, and there are many additional legal
issues regarding corporate tax nexus tbat would need fo be considered even, arguendo, Rhinehart bas
“gales and use” tax nexus with Florida, To resolve this matter, Rhinehart would agree to concede

“gorporate” nexus with Florida starting in 2007.

‘We look forward to woridng with you to settle all prior year issues for Rhinehart, Please feel free
to give us a call at your earliest convenience, )

Very truly yours,
SQUIRE, SANDERS & DEMPSEY L.L.P,

Zr e

RWinstoh@syd.com \/

.. Richard L. Winston, P.A. e

RLW:bsm
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SQUIRE |uos
SANDERS |woniowio

Squire, Sanders & Dempsey L.L.P,
Including
Steel Hector & Davis LLP
200 South Blsceyne Bonlevard Suite 4000
Miami, Florida 33131-2398
Office: +1.305.577.7000
Faxy  -+1.305.577.7001

Date; January 12, 2007 b
Send To.: Mr, Jim Johnson

Firmn

Fax No.: 850-488-4654

Phone No.: 850-922-4744

Originator: Richard_ L. Winston

Total Pages Including Cover Sheet: 2
Originator’s Fhone No.: 305.577.7025

Message:

The informatian pontained in this fransmission is attorney privileged and confidential, 1t {s mtended only for the use of the individual or entity

named sbove. [£ the reader of this message is not the intended recipient, you are heyeby notified that suy dissemination, distribution or copy of
this communioation §s strictly prohfbited. If you hava received this communication in eirer, please notify us immediately by tzlaphone colleot
and retum the eriginal messagoe 1o ug at the above address via the U.S. Postal Service, We will reimburse you for posiage. Thank you,

Clicat / Matter Number: 80085.02133

Faxed By:

Cwmmm-axvmm'mmm HoUSTON * LOS ANGHLES » MIAMI » anYou~Pu0ALm-Pmm-smMm » TALLARASSER + TAMPA ¢

TYSRS CORNER - o e e ——

Wmmmw-mrwwu«-mw mmlmvmmmmlmwvmnm'mmm LONDON ¢ MAmub MILAN

Moscow

PRAGUR WAmwlamNa'Hmeovsnmw-TomMmmontuam BUBNOS ATRES * DUBLIN * K\w-smmoo

www.ssd.com
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Squire, Sanders & Dempsey L.L.P.

LEGAL " Including

SQLHRE Stecet Hector & Davis LLP

SANDERS COUNSEL 200 South Biscayne Boulevard Suite 4000
WORLDWIDE Miami, Florida 33131-2398

Offlce: +1,305.577.7000
Fax:  +1.305.577.7001

Date: November 7, 2006 * @

Send To: Mr. Jim Johnson W
Pirny Florida Department of Revenue
Fax 'No.: 8504884654

Phone No.: 850-922-4744

Total Pages Including Cover Sheet: 11

Qriginator: Richard L. Winston Originator’s Phone No.! 305.577.7025

Message:

___Client/ Matter Number; 80985.02133 Faxed By:

The information contained {n this transmission is ettomey privileged and confidentinl, Itis intended only for the wse of the mdividua) or entity
named above, I the reader of this message is not the intended recipiont, you ave hereby notified that any dissemination, distribution or copy of
this cornmunication s striotly prohiblted. I you have received this commmunication in crror, please notify us immediately by telephone colicot

_ and retum the original messuge to us st the above address vis the US. Postal Service. We will reimburse you for postage, Thank you,
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’ . Moscow
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. SQUIRE, SANDERS & Dmpsky LLP. b

Inchiding )
$max Hacro & Davis LLP '

SQUIRE LEGAL
COUNSEL 200 South Biscayne Boulevard, Sulte 4000 |
SAN DEM WORLDWIDE Miami, Florida 33131-2398 ,

Office; +1.305.577.7000
Pax: +1,305,577.700] ]

Richard L, Winston, P.A. !
Direct: (305) 577-7025 ;
rwinston@ssd,com

November 7, 2006

VIA TELECOPY

Mr. James Johnson

Florida Department of Revenue
5050 West Tennessee Street
Building D-1

Tallahasses, FL 323%0-0100

Re: Rhipehart Equipment Company

Dear Jim:

Per our conversation this moming, I have attached a copy of the notices of deficiency that
our client received (sales and use tax and solid waste tax). With respect to the sales and use tax i
notice, we have attached our client’s return and cancelled check for the sales and use tax paid !
“"under protest," With respect to the solid waste return, we do not believe that our client filed the
return (our client owed no solid waste tax for the period in question), We undersiand that the
solid waste return should be filed "under protest" even if our client does not owe any tax, and we
are advising our client to file the return. Our client filed the solid waste return for the subsequent
period in October 2006,

We appreciate your assistance with respect to these motices while the RTA is still
outstanding,

Very truly yours,

SQUIRE SANDERS & DEMPSEY, L.L.P,

— S =

M*M——*_—A v
: Richard L. Winston, P-A; L S

RLW/bsm
Attachment
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07834
Florida Department of Revenue "";“’“’,‘;‘,&‘
Sales and Use Tax Return 0B &200(
NOTICE OF DELINQUENCY

Owr records Indicats we have not recelved a Sales and Use Tax Return for 08/2008 , due 07/01/2006
*  You must file & return even if no tax is due during that coliection period.
*  Youmust file a return even If you submitted your payment by Electronic Funds Transfer (EFT).

if you have not filad for the period stated above, complete the return below and submit it immediately,

DEPARTME T
Of REVENUE

Certlificate Number ! 78-8013348254-p

RHINEHART EQUIPMENT COMPANY Business Partner 21268172

ATTN BCOTT EASTERWOOD Contract Object ' 13348254

R A SR Collection Period Begin : 04/01/2008
Collection Period End ! D8/30/2006
Return Due Date 1 07/01/2008
Date of Nofice ¢ 09/13/2008
Location Address:

3BE68 MARTHA BERRY HWY NE
ROME GA 30185-8635

, Direct paymenta and/or inquiries to:
ANY RETURN RECEIVED AFTER 09/13/2008 HAS NOT. %%"ﬁé‘ﬁi?ﬁ@é&%ﬁg EVEENUE
BEEN CREDITED TO YOUR ACOOUNT, -
o TALLAHASSEE, FL 32389-0100
: : anotice, 800-352-3671 or 850-488-6800

if your return was filad on or befors this date, please provide us with a phofocopy of the front and back of your tax return
as filed, front and back of your canceled check, pracessed money order (vequested from the Issulng company), or the -
Department of Revenue cash recaipt, Fallure 1o resoive this delinquency may result in turther collection activity up to and
including the filing of a tax lisn and/or referral of your account to a collection agancy.

) you filed electronically, please provids & photocopy of your confirmation or acknowledgment and your verification code and
amount paid,

Elfective with the June 20083 colisction peried, you must include penafty of 10% of the Amount Due or $50, whichever s
grealer, along with applicabls Interest. The minimum penalty of $50 applies even If no tax is due. NOTE: For collection
periods prior to June 2003, the minimum penalty is $10 for monthly filers and $5 for guarterly, semiannual, and annual fllers

and appiies aven if no tax Is due,
if you closed or sold your business prior to the collection period in question, please complets the “Closing or Sale of
Business or Change of Legal Entity” form on tha back of this document.

Cortificats Number: _ 78-8013348254-8 SALES AND USE TAX RETURN HD/PMDate: - [ / DR-15 R, 01/06'

‘Floyida 1. Gross Salen 2. Exempt Salas 3, Taxabje Amount "4, Tax Collscted
A SaiswServices . . . .
B, Taxeble Purchaves frchude Ube (51 on Internat / out-of-stale Untaces SIS ———p- . .
C. Commercial Bentals . ' ' .
D Transienl Renins N 3 ; X
E. Foodd Beverags Vending B R . .
Transieot Roreal Ane: 0800 Sunaxpaw: VARIES | Cobection Peried J 5.1 Total Amount of Tax Colledted .
"3558 'MARTHA BERRY-HWY-NG---——._.| ._JUN 2008 g ;:TL"'DU"' Degotane :
ROME GA 30165-8835 - axDug - - - T
8. LatElthde/DOﬂOrMﬂm 5
RHINEHART EQUIPMENT COMPANY 9" s Est Tx Dus Gurtent Manth >
ATTN SCOTT EASTERWOOD 10, Amount Due :
PD BOX 1701 11| Less Collaction Alowance
ROME GA 30182-17D1% 12} Plus Panally .
. 18,0 Plus interast . P
,—. Do Not Write In the Space Below 14, Amount Dus with Retum . v
ha— L:: 07/01/2008 = '
- fftens O7/20/2000 gonn 0 PRNANLIAN NANLANRNGY £ unnAnmnT =228 23en 9

I inheck hora K noumert wes
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For Information and Forms

Information and forms are available on our intenet site N . To spaak with a Department of Revenue
at repragentative, call Taxpayer Services,
www.myflorida.com/dor Monda!é lggg{:n;\r mebg-g'a'gb to 7 p.m,, ET, at
ﬁﬂE] "To gr?;:?r\‘gig“p;bgom'of forms fram our intemet site | F°[‘,:x";":':;' S'ZP&YIJ:‘YW' lax questions, write:
. glax youﬂ:::mm to ?:: DOR Diz;dbuﬂon Center F‘°”dg Departmant of Revenus
B e ot Tolahasees £, 523042716

+ Call the DOR Distribution Center at B50-488-8422 or
» Mall your form request to;

Persons with hearing or speech impalrments may

Distribution Center WL cal) the TDD line at 800-387-8331 or B50-822-1115.

Fiorida Departmant of Revenue
168A Blountsiown Hwy e
Tallahagses FL 32304-3702 Vet

one,

Depariment of Revenue sarvice centers hbst
educational seminars about Florida's taxes. To gst
a schedule of upcoming seminars or to ragister for i

+ Vigit us online at wwwmyﬂoddn.oom/dnr or

« Qall the setvice center nearest you.

Closing or Sale of Business or Change of Legal.Entli‘y

Tha legal ontity changadon______/.
registar online or compiste and mell & new Application to Callect anc/or Aeport Tax In Fiorida (Form DR-1).

The business was closad permansnllyon___ / / . {The Department Wil cance) your salss tax cen&]ﬁcm nuEJber ns of this date,)
Yos

Are you-a corporation/paitnerahip mmﬂmd to Fe corporate Income tax or corporate Intanglble tax retums?

. Y yous change your lspal sntity snd are nontinuing to do business In Florids, you must

The businegs wil ciose/was closedtemparartiyon /[ . Iplantorecpenon___ L [ . Trve yoar ory
Forwarding Address: or
Oity: ‘ State: zP: pourins ey yeat
The business was soid on e d . The new owner Information Is;
Name of New Owner: Teleghone Numbar of New Owner: ( )
Malling Addresa of New Owner:
Clty: . County: State; Zip:

Sales and Use Tax "

Cerlificate Number . : FEIN

Business Pariner Number

P> Signature of Texpayer (Required): _ Data; . Telephana Number; { )

I hareby certity thet his satum has been examined by me and 1o the best of my knowladge and bekel 15 a true and complete retum. '

Signakne of TRApR7N Daie ’ Signakre of Proparer .

Tmmhmmcmanmwme)

Date

17, Texadle Salesniaxed-Purchases of Electric Power or Energy — 7% Rate (iciuded in Line A)

18.  Taxable SalewUniaxed Purchases of Dysd Diessl Fual — 8% Rate {included in Line A}

19,  Taxablo Sales rom Amussiment Machines {inciudad in Line A)

1,

M Rural snriir | ichen Hinh Rima Amao . ink Ty Mradite




©ooan Florida Department of Ravenuo‘ DR-330107
L Solld Waste and Surcharge Return m7§m°1lm

NOTICE OF DELINQUENCY ;

Our racords Indloate you have not filed a Solid Waste and Surcharge Return for 06/2006 , due 07/01/2008
e PARTVENT | You must file a retumn even If no 1ax or fee is due for that collection period, |
OF REVENUE * You must file a return even if you submitted your payment electronically. :

It you have not flled a return, complete the return below and submit it immadiately with any payment that is dus.

Certificate # : 78-8013348264-9 :
RHINEHART EQUIPMENT COMPANY Business Partner # 1 2126172 |
ATTH SCOTT EASTERWOOD Contract Object#  : 13348254 |
P
. Coliection Period Begin : 04/01/2008 I
ROME GA 301621701 Collaction Period End  : 06/30/2008 |
Returmn Due Date : 07/01/2008

Datae of Notice : 09/13/2008

ANY RETURN RECEIVED AFTER 09/13/2006 HAS NOT,
BEEN CREDITED TO YOUR ACCOUNT, Location Acdreas:;
If you filad afier this date, please disregard this notice, 35568 MARTHA BERRY HWY NE
ROME GA 30185-B63E '

" If you tiied and can provide proof of payment, Gamplats the

following:

) ' Direct payments and/or inquiries to: :
[J1,Pald by check. : FLORIDA DEPARTMENT OF REVENUE i
3 2,Paid by oash: 5050 WEST TENNESSEE STREET

) 800-352-3671 or B50-488-6800
Bervice center location . -
7] 8.Pald by money order, !
[ 4.Paid slectronically.

Attach a photocopy of the front and baok of your cancelsd chatk, ‘cash recaipt, money ordar, or your canfirmation or
acknowledgment. Complets the return below and attach I, also.

Eflective with the June 2003 collaction period, you must include penalty of 10% of the Net Amount Dus or 50, whlchever
Is greater, along with applicable Interest. The minimum penaity of $50 applles even if no fax Is due, NOTE: For collaction
periods prior to June 2003, the minimum penalty I3 $10 for monthiy fllers and $5 for quarterty. semiannual, and annual fllers
and applies even i no tax is due,

If your business status has changed, oampleta and submit the “Closing or Sals of Busineas or Change of Legal Enﬁty'

form on the revarse sids. *Detach coupon and retum whth payment™
Florida Department of Revenue [ Solld Waste and Surcharge Return | OR-16aW
cata g l DOR USE ONLY

78-8913348254»-9 l 08/2006 , DR..]__SSW D@ [‘Q#QM/MDD

o potmeneens [T ] L]0
o 00000000

Rasg HATIoA ey Y RS o 5
— OO
- L | e OOOOCOCCD
Due: 07/01/2008 1o Aot o e D DDD DDD

—— Lats Afte: 07,
s Check hs?'o{ﬁ?alﬁnogg Do nat write In this space.

wos made electronically. 0000 0 2D0L0L3D DDABO0303) 7 4ODOODL33Y RaEY 2




For Information and Forms

information and forme are avallable on our internst site
at

www.myflorida.com/dor

Yo raceive forms by mall!
* Qrler multiple copies of forma from our Intarnet site
www.myflorids.com/dor/forms or
Fax your fortn request to the DOR Distribution Center
at 850.922-2208 or
Call the DOR Distribution Center at 850-488-8422 or
Mall your form reqjuest to:
Distribution Center
Florida Department of Revenus
168A Blountatown Hwy
Tallahassee FL 32304-3702

Closing or Sale of Business or Change of Legal Entity ' !
skl M you change your legal entity mnd are continuing to do business In Flotids, you must )

The lega) entlty changed on

To speak with a Department of Revenue ’
representative, call Taxpayer Services,

Monday through Friday, 8 a.m, to 7 p.m,, ET, at i
800-352-3871 or 850-488-8800,

For a wiitten raply to your tax questions, write:
Taxpayer Servicas
Florida Department of Revenue
1378 Blountstown Hwy: :
Tallahassee FL 32304-2716

Parsons with hearing or speech impalrments may
call the TOD line at 800-367-8331 or 850-822-1115,

n[.. Departmant of Revenue service cemers host

738 educational seminars about Florida's taxes. To get
a scheduls: o! upcoming seminars or to ragister for
one,
« Visitys onune ot www.mytiorida.com/dor or
« Call the service ocenter neerest you,

.
N

DD

register anline or compists end mall & new Application 1o Collect and/or Repon Yax in Florida (Form DR=1). B

[

The business was closed permanently on

. (The Department will cance] your solld waste certificate numbar as of thie dute,)

Are you & corparation/partnership required to file corporats Income tax or corporate intangible tax retums? {Oves [INe
;ho l::llnm Mv;ill vlose/was olosedtemporadtyon /[ ., Iplantwreopanon | A A Thio yoar only
: or
c:’;v - State: z: acTs sy et
The business wassoldon _____{ [ . Thenew awner Information is:
Name of New Owner: _Telephone Number of New Owner: ( )
Malling Address of New Owner :
City: County State: Zip;
goaggﬂv::g.ﬂumbor FEIN
Business Partner Number
‘ P> Signature of Taxpayer (Required): Dats; “Telaphone Numbar ( ) .
Solld Waste and Surchargs Retum Fg_lumn A J :c'ka F: cwmﬁtlmm Collected . ]
S pEmEnfl
subject to tax (see schedule below) _
S R GDD §in x| L, 00
; 3. Number of batterias subject1o fae DDD DDD X $150. DDD DDD D.
4. Tota) rental days subject 1 surcharge D DDD DDD X 5200« D DDD DDD .@

_[sahedule of Qross Racsipts Tax on Dry-Cleaning/Lsundering

- DL
O00,000.00
LE]DD NEN N

a. Total of gross receipts

b, Lass exempt receipts

¢. Taxeble gross receipis
{a minus b, carry to Line 1,
. Column A abova)

{anter on front, Ling B)

Total coliected

%, 0,000, 000.00

lhembycodﬂyﬁmﬂvhrotumbubﬂnswﬂnodbymmdbmo

beat of my knowledge 2 batief is a true and commplate retum.
Signature of Taxpsysr Dxis
Signatre of Preparer Date
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Squire, Sanders & Dempssy L.L.P.

S LEGAL : Including

QU IRE Steel Hector & Davis LLP

S A t JDEm COUNSEL 200 South Biscayne Boulevard Sujte 4000
WORLDWIDE Miami, Florida 33131-2398

Office: +1.305.577.7000
Fax;  +1.305.577.7001

Date: December 4, 2006
Send To: Mr. Jim Johnson
Firm:
Fax No.: - _850-488-4654
Phone No.: 850-022-4744
Total Pages Including Cover Sheet: 3
Originator: _Richard L. Winston Originator’s Phone No,: 305,577.7025
Message:

o Information contained in Uil MnsTIsSIoN 18 Atomoy privileged snd confidental, 1t 12 intended only for the Use of the individual ar entity
named sbove, I ths reader of this message s nof the intendad recipient, you are hereby notified (hat any dissernination, distribution or copy of
this communication is strictly prohibited, If you have received this conmunication in error, please notify us immediatoly by telephone collect
and returm the originel message-to un at the above address vis the U.S, Postal Serviee, We will reimburse you for postage, Thank you,

Client / Matter Number: 80985.02133 Faxed By
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SQUIRE | teor 200 St Bsca Bovlevacd, e 4000

Squrs, SANDERS 8¢ DemMpsey LL.P,

Inclnding
Smeer, Hacrox & Davis LLP

COUNSEL

SANDE% WORLDWIDE A Miami, Florida 33131-2998

for the 2005 tax year.

Office: +1.305.577,7000

Fax: +1,305.577.7001

Direct: +1.305.577.7025
RWinston@ssd.com

December 4, 2006

VIA TELECOPY & U,5. MATL

Mr, James Jolmson

Florida Department of Revenue
5050 West Tennessee Street
Building D-1

Tallahassee, Florida 32399-0100

Re:  Rhinshart Equipment Company

Business Pariner Number—2126172

Dear Jim:

Our client, Rhinchart Equipment Compeny (“Rhinehart™), received the attached “Letter of
Inguiry—Second Notice” last week, The letter is secking Rhinehart’s Florids sorporate income tax return

e o

In light of the fact that the Department is presently analyzing whether Rhinehart has ;;ales and use

tax “nexus” with Florida, we ask that the Department delay a review of Rhinehart’s oorporate income tax
situation until we have reached a resolution of the sales and use tax issues, We believe that Rhinehart is
presently allocating and epportioning 100% of its corporate income to Georgia,

We are providing a copy of this lefter to the genera! corporate incoms tax division so they are also
aware that our client’s “nexus” issues are panding in your office,

Very truly yours,
SQUIRE, SANDERS & DEMPSEY L.L.P.

Richard L. Winston, P.A.

-Attachment

Ce: Corporate Incoms Tax Division
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. “Florida Department of Revenue ' A
A | Corporate Incoms/Franchise and Emergency Excise Tax :
Ll 'LETTER OF INQUIRY
- SECOND NOTICE

Business Parner: 138172 .
Cortract Obleot: 13348253

RHINGHART EQUIPMENT COMPANY ' : FEIN: 581180260
ATTN SCOTT EA .
PO BOX 1701 . Applied Period(s): 12/2008

ROME GA 30162-1701

- 0 tew gy - - emie  ars mwm by | et s ), e B e c— Wew

RESPOND JMMEDIATELY.

A ravieyr of our recorda Indicates you did nat Mo a Floride consorate inaanie tex vetum (Fomm Fu1120 or F1120A) nr a maunast for
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: ulmd o ﬁlv ) andn rmum, cm i no tax la due. ankom ol the approprlut- mponau beiow
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retum end/or extanalon of time. Attach a oopy of the front and back of the canseled check, if applicable, rnd compiete the
 foliowing:

- Bubinees name on retum;
/" FEIN i ditferent from abova): " Date filad;
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vomer __Ab Nt xus _wilh E/uralq (et Stheind )

. If you have not filadd, ptaasa attach Farm B-1120 of F-1120A and supporting fuders! ratumn to this notio and mal to the Flosida
Deparment of Revenua, Ses reverse side for [afarmetion on how o obtain forms. .

'

It you tave any quagtions; odritact five Dapaitment &t 800-352-3671 Gr BB0-458- 800, Moncdy thiough Fiiday, 8a.m, 10 7 p.m, ET, .

PLEASE RESPOND IMMEDIATELY, Fallure to mnm this murtter moy reoult in turther collection activity, up toamd
including the filing of m tax liws anci/or raforral Myowaoeomttnapmm collection agency.
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SQUIRE, SANDERS & DEMPSsEY LL.P.

Including
STezL. HECTOR & Davis LLP

SQ\LHRE LEGAL 200 South Biscayne Boulevayd, Suite 4000

COUNSEL
SANDERS | woniowio e e Do

Office; +1,305.577.7000
Fax: +3,305,577.7001

Direct: +1.305.577.7028
RWinston@ssd.com

July 17, 2006

VIA FEDERAL EXPRESS

Florida Department of Revenue
5050 W. Temmesses Street
Tallahassee, FL 32399-0120

Re:  Rhinehart Equjpment Company-—-Remittanpe of Sales and Use

Tex “Under Protest”
Dear Floride Department of Revenue:

‘We represent the Rhinehart Equipment Company (“Rhinshart”), a corporation with its principal
place of business in Rome, Georgia, Attached is a Form DR-835 (“Power of Attorney”). On September
30, 2005, we submitted 2 “protest letter” to Ms. Marjorie Smith (Atlanta Taxpayer Service Center) an

,  behalf of Rhinehart, We are protosting the Florida Department of Revenue's imposition of sales and use
tax npon Rbinehart a5 a result of its sales of heavy equipment to Florida customers (delivered into Florida

by its own delivery trucks).

During the period that Rhinehart's “protest letter” is being reviewed by the Florida Department of
Revenue, Rhinchert will be remitting sales and use tax “under protest.” Rhinehart reserves all rights,
pending the fina] outcome of its protest, to seek a refund of any overpaid taxes so that it may return such
overpaid taxes to its customers,

We have enclosed two checks (#1469 and #1470) in the amounts of $12,442.00 and $684.03. We
ask thet you keep separate records of shecks #1469 (sales and use) and #1470 (doctmentary stamnp tax
return) in the event that our client later files 2 refimd olaim for the return of these same payment amounts,

Please feel free to call me directly at the phone number listed above if I can provide any
additional assistance on this matter,

Sincerely,

SQUIRE, SANDERS & DEMPSEY L.L.P,

A~

Richard I, Winston, P,A,
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SQUIRE, SANDERS & Dempsey L.L.E.
July 17, 2006 fofcm&mmm
Page 2
oc w/o documents;
Mr, Gary Gray
Florida Department of Revenue
Post Office Box 7443

Tallahassee, Florida 32314-7443
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March 9, 2011

~ .t
DEPARTME|
OF ENUE
Executive Direclor
Lisa Vickers

K & L Gates, LP

Attn.: Mr, Richard L. Winston

‘Wachovia Financial Center

200 South Biscayne Boulevard, Suite 3900
Miami, FL 33131.2399

Re:  Notice of Reconsideration
RHINEHART EQUIPMENT COMPANY
BPN: 0002126172
SN #: 400019813

Sales and Use Tax

Period:  07/01/2002 - 06/30/2005

Proposed Assessment Amount; $ 354,839.30
Sustained Amount: : $ 354,839.30
Balance Due: # $ 380,967.89

*Inctudes payments and updated interest through 03/08/201 1. Interest continues to accrue at
$44.05 per day until the postmark date of payment, Daily interest is subject to change every
January 1 and July 1,

Dear Mr, Winston:

This is the Department's response to the petition for reconsideration postmarked September 30,
2009, filed against the referenced assessment, The petition for reconsideration, the case file, and
other available information have been carefully reviewed. This reply constitutes the issuance of
our Notice of Reconsideration, pursuant to the provisions of Rule 12-6.003, F.A.C, It represents
our position based on applicable law to the issues under protest,

FACTS

Rhinehart Equipment Company (“Taxpayer”) is a heavy equipment dealer located in Rome,
Georgia. Taxpayer’s website (www.rthinehartequipment.com) provides that it is an authorized
dealer for Bobeat, Knbota, and New Holland products, Taxpayer’s website further provides that
it has an extensive inventory of new and used equipment, comprehensive parts inventory and
service department, as well as equipment rentals, Taxpayer does not have a location in Florida,
nor does Taxpayer have any employees residing in the state,

Child Support Enforcemenl - Ann Coffin, Director ® General Tax Adminisiration ~ Jim Evers, Direclor
Property Tax Oversight ~ James McAdams, Direclor ® Informalion Services — Tony Powell, Direstor

www.myflorida.com/dor
Tallahasses, Florida 32398-0100
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Taxpayer’s website provides that it will deliver to the job site and pick up. Taxpayer delivers its
products to its Florida customers using its own trucks, Taxpayer’s website provides that
Taxpayer will service all of the products it sells.

Taxpayer has filed documentary stamp tax returns, Section F of Taxpayer’s Form DR-1, reveals
that Taxpayer makes sales finalized by written agreements that do not require recording by the
Clerk of the Court, but do require documentary stamp tax to be paid, and that Taxpayer
anticipates five or more transactions subject to documentary stamp tax per month,

Taxpayer solicits business in Florida through at least one trade publication. Taxpayer advertises
in the Florida edition of the Heavy Equipment Trader.

The Nexus Investigation and Compliance Enforcement Team (NICE) of the Florida Department
of Revenue informed Taxpayer in a letter, dated April 22, 2005, that it may have nexus in Florida
and enclosed a Nexus Investigation Questionnaire for Taxpayer to complete. The questionnaire
was completed by Mr. Mark Easterwood, president of REC, and submitted to the NICE team.
Based on the responses provided in the nexus questionnaire, Taxpayer was informed that it had
sufficient nexus in Florida to require it to register to collect and remit Florida Sales and Use Tax.
Taxpayer was then given the opportunity to conduct a self analysis of its sales and use tax
activities in Florida. Taxpayer filed a Form DR-~1, Application to Collect and/or Report Tax in
Florida and was given an effective registration date of July 1, 2005, Taxpayer began collecting
and remitting Florida sales tax under protest effective July 1, 2005, A sample of Taxpayer’s
Florida activities for the quarters ending September 2005, December 2005, and March 2006,
reflected Florida sales of $821,940,00, $706,383.00, and $440,882,00, respectively.

Taxpayer submitted a protest letter, dated September 30, 2005, in which Taxpayer protested the
Department of Revenue’s determination that it had nexus in Florida. In response o this protest,
Taxpayer was issued Internal Technical Advisement (ITA) 06A-30 on December 5, 2006, This
ITA ruled that based on Taxpayer’s facts, Taxpayer had sufficient presence in Florida to
establish Florida nexus, The Department issued a Notice of Final Assessment on September 11,
2009, in which $229,695.00 in tax was assessed and $125,144,30 in interest was assessed for a
total due of $354,839.30. The audit period for the assessment was July 1, 2002 - June 30, 2005.
I called you on February 9, 2011, to discuss Taxpayer’s protest, | left a message for you to
return my call, I called you again on February 15, 2011, and left you a message that I would call
again on February 22, 2011, to discuss this protest. On February 22,2011, you and I discussed
the protest, You indicated that the protest was not so much a protest over the technical issue of
nexus, but rather a protest that a verbal agreement between you and at employee of the
Department that was never fulfilled which would have resolved this protest. In discussing this
with the employee, he asserted that he, nor the Department, entered into a verbal agreement or
settlement with the Taxpayer, On March 4, 2011, you and I again discussed this protest. You
again expressed concern over the verbal agreement you assert was agreed to by this employee
which would have resolved this protest.

ISSUE

Was tax correctly assessed in the Notice of Final Assessment?
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TAXPAYER ARGUMENT

Taxpayer argues that it does not have sufficient presence in Florida to create nexus in Florida.
Taxpayer contends that il should not be required to pay tax prior to July 2005,

CONCLUSION

The tax was correctly assessed in the Notice of Final Assessment due to the fact Taxpayer has
substantial nexus in Florida, The audit period for the Notice of Final Assessment was July 1,
2002, through June 30, 2005.

As provided in the ITA issued by the Department, Taxpayer is physically present in Florida
through its regular deliveries of equipment to Florida customers by its own trucks, Taxpayer’s
website furthermore provides that Taxpayer will service the equipment it sells and the website
provides that Taxpayer rents equipment. Both the servicing of equipment in Florida and the
rental of equipment in Florida would further add to Taxpayer’s presence in Florida and solidify
Taxpayer’s nexus in Florida. Taxpayer’s employees would be present in Florida to service the
equipment. Also, the rental of equipment in Florida is viewed as the Taxpayer owning tangible
personal property in Florida. In further support of Taxpayer having sufficient nexus in Florida, it
is apparent that some of Taxpayer’s Florida sales have financing agreements subject to Florida
Documentary Stamp Tax. These financing agreements usually contain retain title provisions,
Since a company like Taxpayer with these types of agreements retains title to the property until
the obligation is satisfied, Taxpayer would therefore own property in Florida. All of these
activities being conducted in Florida support the Department’s position that Taxpayer has
substantial nexus in Florida, Furthermore, Taxpayer advertises directly to Florida customers
through at least one trade publication, Heavy Equipment Trader. Through this medium,
Taxpayer is directly competing with in-state retailers in establishing and maintaining a market
for its equipment sales in Florida.

Enclosed for your convenience is an enforcement remittance coupon. Payment, including
interest to the postmark date of payment, should be returned in the enclosed envelope, along with
the enforcement remittance coupon. The check should reflect the audit number.

TAXPAYER APPEAL RIGHTS

You are notified that this Notice of Reconsideration constitutes the final position of this
Department, prier to court action or administrative proceeding, regarding the assessment you
have protested. Pursuant to Sections 72,011(2) and 120.575, F.8,, and Rule Chapter 12-6,
F.A.C,, as of the date of this Notice of Reconsideration the assessment is final for purposes of
court action or administrative proceeding., Pursvant to Sections 72.011(2), and 120.575, F.S.,
and Rule Chapter 12-6, F.A.C,, no court action or administrative proceeding may be brought to
contest the assessment after sixty (60) days from the date of this Notice of Reconsideration.

The assessment reflected in the Notice of Reconsideration is final, and you have three
aliernatives for further review: '
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1) Pursuant to Section 72.011, F.S,, and Rule Chapter 12-6, F.A.C., you may contest the
assessment in circuit court by filing a complaint with the clerk of the court. THE COMPLAINT
MUST BE RECEIVED BY THE CLERK OF THE CIRCUIT COURT WITHIN SIXTY (60)
DAYS OF THE DATE OF THIS NOTICE OF RECONSIDERATION, Section 72,011(3), F.S,,
provides that no circuit court action may be brought unless you pay to the Department the
amount of taxes, penalties, and accrued interest assessed by the Department that are uncontested
and tender or post a bond for the remaining disputed amounts unless a waiver is granted as
provided in that section, Failure to pay the uncontested amounts will result in the dismissal of
the action and imposition of an additional penalty in the amount of twenty-five percent (25%) of
the tax assessed. The requirements of Chapter 72, F.S,, are jurisdictional;

2) Pursuant to Sections 72,011, 120.569, 120.57, and 120.80(14), F.S,, and Rule Chapter 12-6,
F.A.C., you may contest the assessment in an administrative forum by filing a petition for a
Chapter 120 administrative hearing with the Department of Revenue, Office of General Counsel,
Post Office Box 6668, Tallahassee, FL 32314-6668. THE PETITION MUST BE RECEIVED
BY THE DEPARTMENT WITHIN SIXTY (60) DAYS OF THE DATE OF THIS NOTICE OF
RECONSIDERATION, The petition should conform 1o the requirements of the Uniform Rules
promulgated pursuant to Section 120.54(5), F.S. Section 120,80(14), F.S,, provides that before
you file a petition under Chapter 120, F.S,, you must pay to the Department the amount of taxes,
penalties, and accrued interest that are not being contested. Failure to pay those amounts will
result in the dismissal of the petition and imposition of an additional penalty in the amount of
twenty-five percent (25%) of the tax assessed, Mediation pursuant to Section 120,573, F.S,, is
not available. The requirements of Section 72.011(2) and (3)(a), F.S., are jurisdictional for any
action contesting an assessment or refund denial under Chapter 120, F.S.; OR

3) Pursuant to Section 120.68, F.S,, you may contest the assessment in the appropriate district
court of appeal by filing a Notice of Appeal meeting the requirements of Rule 9,110, Florida
Rules of Appellate Procedure, with i) the Cletk of the Department of Revenue, Office of General
Counsel, Post Office Box 6668, Tallahassee, FL, 32314-6668 and ii) with the clerk of the
appropriate district court of appeal, accompanied by the applicable filing fee, THE NOTICE OF
APPEAL MUST BE FILED WITH BOTH THE DISTRICT COURT OF APPEAL AND THE
DEPARTMENT OF REVENUE WITHIN THIRTY (30) DAYS OF THE DATE OF THIS
NOTICE OF RECONSIDERATION, For appellate review purposes, the Department will treat
factual matters asserted in a protest or petition for reconsideration as allegations, not as
established facts,
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Should you have any further questions concerning this matter, please do not hesitate to contact
me.

Sincerely,
% . G¢“’

Leigh Ceci

Tax Law Specialist

Technical Assistance & Dispute Resolution
(850)717-6363

Enclosure: Enforcement Remittance Coupon

NOTICE UNDER THE AMERICANS WITH DISABILITIES ACT

Persons needing an accommodation to participate in any proceeding before the Technical
Assistance and Dispute Resolution Office should contact that office at 850-617-8346 (voice), or

800-DOR-8331 (TDD), at least five working days before such proceeding, You may also call

vig the Florida Relay System at 800-955-8770 (voice), or 800-955-8771.(TDD),




DR-845
N. 04/05

Enforcement Remittance Coupon

A

- )

DEPARTMENT
OF REVENUE

Seivice Notification; . 400g10813

TaxType: SelesardUse Tax

| Business Partner: 0002126172
Peried:  07/01/2002 - 08/30/2006

ATTIN MR SCOTT EASTERWOOD CFO
RHINFHART EQUIPMENT COMPANY
3556 MARTHA BERRY HWY NE
ROME GA 30165-8635

To ensure proper credlt, please detach and include the preprinted remittance coupon below when
submitting payments.

If edditional interest is applicable, please refer to the additional interest Instructions on the enclosed correspondence.

Detach For Processing DR-845

Service Center; Check Number:

Atlanta Service Center

Service Notlfication; Tax Type:

400018813 Sales and Use Tax
Business Pariner: Remitiance Tolal:
0002126172

ATTN MR 8COTT EASTERWOOD CFO
RHINEHART EQUIPMENT COMPANY
3566 MARTHA BERRY HWY NE

ROME GA 30165-8835
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