"IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT IN AND
FOR LEON COUNTY, FLORIDA

CASE NO.: 09-CA-1503
RUEHL NO. 925, LLC,
a foreign limited liability company,
Plaintiff,
V.

STATE OF FLORIDA DEPARTMENT OF
REVENUE, an agency of the State of Florida,

Defendant.
/

PLAINTIFF’S FIRST AMENDED COMPLAINT

Plaintiff, RUEHL No. 925, LLC (*RUEHL”) by and through counsel sues the State of
Florida, Department of Revenue and alleges as follows:
The Parties
1. RUEHL is an Ohio limited liability company with its principal headquarters in
New Albany, Ohio. RUEHL is authorized to and does conduct business in the State of Florida.
2. Defendant, the Florida Department of Revenue (the “Department™), 1s an agency
established under the laws of the State of Florida.

Jurisdiction and Venue

3. This is an action to contest an assessment by the Department against RUEHL of
sales and use tax and interest made pursuant to Chapter 212, Florida Statutes. This Court has

subject matter jurisdiction pursuant to § 72.011, Fla. Stat.
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4, The Department denied RUEHL the relief sought in this Complaint. The
Department’s denial constitutes final agency action. RUEHL has exhausted al] administrative
remedies and an actual and justiciable case or controversy exists.

S, RUEHL obtained a waiver of the requirements of § 72.011(3)(b), Fla. Stat.
pursuant to Fla. Admin. Code Rule 12-3.007. A true copy of the Department’s waiver is
attached as Exhibit “A.”

6. Venue is proper in this Court pursuant to § 72.011(4)(a), Fla. Stat.

Nature of the Controversy

7. This action seeks to resolve a current controversy between RUEHL and the
Department concerning a sales and use tax assessment by the Department against RUEHL. The
Department has assessed sales and use tax on tenant improvements (the “Improvements”)
deemed made by RUEHL pursuant to retail commercial leases entered into between -
Abercrombie & Fitch Stores, Inc. as tenant (“Abercrombie”) and each commercial landlord.

8. The Improvements were made 1o leased premises that were subject to two leases:
(1) the lease between Abercrombie and Aventura Mall Venture dated August 21, 2006 (the
“Aventura Lease™) and (2) the lease between Abercrombie and Tampa Westshore Associates
Limited Partnership dated November 14, 2003 (the “Westshore Lease™). RUEHL was not a
party to either the Aventura Lease or the Westshore Lease.

9, On October 1, 2008, the Department issued an assessment to RUEHL for
$259,695.68 in sales and use tax and interest of $72,544.58 (the “Assessment”) for the period
July 1, 2004 through June 30, 2007 (the “Audit Period”). A copy of the Assessment is attached

as Exhibit “B.”
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10.  Through this Complaint, RUEHL seeks a judgment from this Court declaring that
the Department wrongly issued the Assessment to RUEHL and therefore it is voided in its
entirety. In the event this Court finds that RUEHL was the proper party to the Assessment,
RUEHL seeks a judgment from this Court declaring that: (1) the Improvements are not properly
characterized as “rent” under Fla. Stat. § 212.031(1)(c}) and therefore the Assessment is voided in
its entirety or (2) even if the value of the Improvements constitutes “rent” under Fla. Stat.
Section 212.031(1)(c), there is no liability for the tax until the termination of each of the
Aventura Lease and the Westshore Lease and therefore the Assessment is voided in its entirety.

Factual and Legal Allegations

11, All factual allegations below are true and correct for all periods during the Audit
Period and for all Improvements at issue in the Assessment.

12 RUEHL is a wholly-owned affiliate of but sepérate legal entity from
Abercrombie.

13. RUEHL is one of several wholly-owned Abercrombie specialty brand retailers of
casual clothing for men and women,

14, Abercrombie negotiated and executed the Aventura Lease and the Westshore
Lease on behalf of RUEHL.

5. Abercrombie was contractually obligated to pay rent to each commercial landlord
under the Aventura Lease and the Westshore Lease.

16.  RUEHL was not contractually obligated to pay rent to either commercial landlord

under the Aventura Lease or the Westshore Lease.
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17. Under each of the Aventura Lease and the Westshore Lease, Abercrombie had the
option, but not the obligation, subject to each commercial landlord’s approval, to éonstruct tenant
improvements or use existing tenant improvements.

18.  Abercrombie exercised its option under both the Aventura Lease and the
Westshore Lease to construct the Improvements,

19.  Both the Aventura Lease and the Westshore Lease provide that each commercial
landlord owns all tenant improvements constructed on the leased property.

20.  RUEHL operated the retail commercial locations under the Aventura Lease and
the Westshore lease and reimbursed Abercrombie & Fitch Procurement Services, LLC
(“Procurement”), a single-member limited lability company wholly-owned by Abercrombie, for
the cost of the Improvements.

21.  In the Department’s audit of RUEHL, the Department assessed sales and use tax -
against RUEHL on the reimbursement paid by RUEHL to Procurement for the construction cost
of the Improvements.

Count ¥

22.  RUEHL realleges and reincorporates the allegations of paragraphs 1 through 21
as if fully set forth herein.

23.  The Improvements that are the subject of the Assessment were constructed by
Procurement under the terms and conditions of the Aventura Lease and the Westshore Lease.

24.  RUEHL was not a party to either the Aventura Lease or the Westshore Lease.

25. No lease, sublease, or other contractual agreement exists outlining the terms and

conditions of the relationship between either Abercrombie or Procurement and RUEHL.
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26.  There is no evidence to demonstrate that reimbursement amounts paid by RUEHL
to Procurement for the Improvements constructed under the Aventura Lease and the Westshore
Lease were intended to be “rent” under FI. Stat. § 212.031(1)(c).

27.  The Department’s Assessment of RUEHL with respect to the Improvements
constructed by Procurement under the Aventura Lease and the Westshore Lease is invalid and
should be abated in full.

Count I1

28.  RUEHL realleges and reincorporates the allegations of paragraphs 1 through 21
as if fully set forth herein.

29.  The District Court of Appeal for the Fifth District’s decision in Department of
Revenue, State of Florida v. Seminole Clubs, Inc., 745 So0.2d 473 (1999), states the proper test
with respect to whether amounts paid are considered “rent” under F1. Stat. § 212.031(1)(c).

30. In Seminole Clubs, the court held that tenant improvements ate in-kind rent under
F1. Stat. § 212.031(1)(c) when the construction of the improvements is required by the landlord
Jor the tenant to maintain possession of the leasehold.

31. Under both the Aventura Lease and the Westshore Lease, Abercrombie was given
the option but not the obligation to make the Improvements or use existing tenant improvements.

32. Neither Abercrombie, RUEHL nor Procurement were contractually obligated,
under either the Aventura Lease or the Westshore Lease to construct the Improvements.

33.  There exists no contractual provision which states directly or indirectly that if
RUEHL failed to retmburse Procurement for the cost of the Improvements it would be required

to vacate the premises leased by Abercrombie.
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34. The Department’s Assessment of RUEHL with respect to the Improvements
constructed by Procurement under the Aventura Lease and the Westshore Lease is invalid and
should be abated in full.

Count IIN

35. RUEHL realleges and reincorporates the allegations of paragraphs 1 through 21
as if fully set forth herein.

36. FIL. Stat. § 212.031(1)(c) states that the value of all “rent” paid is subject to sales
and use tax.

37, Fl. Admin. Code. Rule 12A-1.070(4)(f) outlines the timing of the sales and use
tax liability with respect to the payment of rent and provides in part “tax shall be due and payable
at the time of receipt of the rental or license fee payment by the lessor or other person who
receives the rental payment.”

38.  In the Assessment, the Department used the construction cost at the time of
completion of the Improvements as the value of the rent paid under FI. Stat, § 212.031(1)(c).

39. When the Improvements were constructed it was impossible to determine what, if
any, of the Ilnprﬁvements, will be reused by a future tenant.

40, The Improvements have no “value” under Fl. Stat. § 212.031(1)c) to the
Landlords until such time as a future tenant has made the decision to reuse any of the
Improvements in its unique build-out of the retail space.

41. The Department’s Assessment of sales and use tax and interest with respect to the
Improvements constructed by Procurement on behalf of RUEHL under the Aventura Lease and

the Westshore Lease is invalid and should be abated in full.
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WHEREFORE, RUEHL respectfully requests that judgment be entered against the

Department and in favor of RUEHL:

a. declaring that RUEHL is not the proper party to whom the Assessment

should be directed;

b. alternatively, invalidating that portion or portions of the Assessment

determined by the Court to be unlawful; and

c. Such other relief as is just and equitable.

DATED this_ 4T day of August, 2009

AKERMAN SENTERFITT

oy 02 A

Peter O. Larsen

Florida Bar No. 0849146

50 North Laura Street, Suite 2500
Jacksonville, FL. 32202

Phone: (904) 798-3700

Fax: (904) 798-3730

Attorney for RUEHL No. 925, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by Fed
Ex overnight mail this F'aay of August, 2009 to:

Jeffrey M. Dikman, Esq.
Senior Asst. Attorney General
Office of the Attorney General
PL-01, The Capitol

Revenue Litigation Section
Tallahassee, FL 32399-1050

QA A

Attomey
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DETARTMENT April 16, 2008
Execulive Direstar
Lisa Echevom
Mr. Michael J. Bowen
Alcarmen Senterfin
50 North Lawra Street, Suis 2500
Jacksonville, Florida 3220.:-3646

Re:  Ruehl No. 925, LLG
Bond Waiver Regn.st
Avditi# 200031023
BPN#: 0001969392
Period; 07/01/2004 1lrough 06/30/2007
Tax Type: Sales & [se Tax

Dear Mr. Bowen:

1 am in receipt of your letter requesting s waiver of the provisions of's. 72.011(3){b), £.5., on behalf
of Rueh) No, 925, LLC, Ms, Isabel Nogues, an atmoracy on our 21T, has reviewed both the publicly
aveilable financial information and the guaranty of its parent company, Abercrombie & Firch Co.
Based on that review and Isa vel's recommondation, the Department is willing to waive the
requirements of 5. 72.011(3)b), F.5., with respect 10 an action by Ruehl No. 925, LLC.

A copy of this Jetter, as well us the exeonted guavanty, should be attached to your complain filed
with the circuit eourt, ,

Should you have any questior s, please give Isabel or me a call,

Marshali C. Stranburg
General Counsel

Phaoshe—_ =

i it = Ani Coffin, Dirsctor & Gerore! Tax Administration - Jim Everg, Dﬁlra:m-
P?nh 'Eﬂsfu a:gf::s?;nr:rp..@mes MsAdame, Director » Adminlatrative Servioes = Narey Kaliny, Director
. Imorinatien Servces « Tany Powsl, Diector

vraw.myflorida.comi/dor
Takahasses. Flarida 32396-0100
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POR AND IN CONSIDERATION of the walver by the Executive Director of the Department g
R.evcr_me of the Suate of Florida (the “Department”) of the requirements of section 72011(3)b),
F.5., in connection with th fling by RUEHL No,925, LLC (hereaftor “Taxpayer”) of an action
contesting the lepality of 12 assessrment of tax, igtetest, and penalty made by the Departnent
under Chapter 212, F.5. (e “Assessment™), Abererombie & Firch Co, (undersigned Guaramor)
does hereby guaranty the fi1l) and prompt payment 25 and when due of e much of the
Asseasment, together with additional penalties aud acered interest, if any, as is finzliy
determined by the court to s due and payabls.

This Gueranty shal] be an ebsvhre and continmuing guaranty of payment, end shall remain in full
force and effect unti] all obligationa guaranteed hemby have been fully satisfied, excused or
waived. The liability of the undersigned Guarantor hereundsy shal] be brimary, divect, agd
immediate, The Department need not resort first 4 any collateral, or file any suit, or sxhause any
remedy againgt the Taxpayer, wny other guarzntor, or any other person obligated with respest to
the Asscssment before prociading egainst the undereignad Guarantor.

The Department shall ba epritied to recover againg the updersigned Guaraptor any reasonable
costs and expenses, including, but not limjted 1o, llorneys’ fees and legal expenses, inctyred by
the Depactment in enforcing this Guaranty. This Guasanty has been duly authorized, executed
and delivered by the uadersigned Guarantor and constitutes the legal, valid, and binding
obligation of the undersigned Guarantor, enforcesble ageinst the undersigned Guarantor in
gccordance with its terms,

This Guaranty shall be governed by the intergal laws of the State of Florida, shall bind the heirs,
executors, legal repressotatives, and assigns of the undersigred Guarantor, and shall inure to tha
benedit of the Department, thi: Depattment’s suecessors, transferaes and assigns,

IN WITNESS WHEREOF, the undersignad has exesuted the Guaranty onthe 15 day of
April, 2009,

TYPED NAME:; Reid Wilson
TITLE: Senior Director — 1P Counsel &
Assistant Secretory

““-.-.ullllm,«,,fr

) rg
1
H . 0\ o,
WITNESS - \Q\\Qﬂg‘%!a!‘h&@ s, JACKIE BUBAY
lr r—— & t“" "“ﬂ ”4
PRINTED NA)\!IE.(_S,M.ﬁ. TAZE% qommpy pustic
ERCEGHNEN S STATEOF OMio
! 5 Comm, Expires

Septomber 14, 2011
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FLORIDA _ . R.10/03
10/01/2008 N
NOTICE OF PROPOSED ASSESSMENT .
. Audit Number ; 200031023
RUEHL NO 82511C : Tax: Ssles and Use Tax
6301 FITCH PATH . ID Number:  30-0255820 _
NEW ALBANY OH 43054-8269 . Audit Period :  07/01/2004 - 06/30/2007

The Notice of Proposed Assessment {"Notice sats forth the following deficlency, conslsting of tax, penalty, and
~interest,.resuiting from an audit of yourtbooks and records for the period indicated above: Schedules of the various -
transactions supporting the hasls for the proposad asseesment have Previously been provided to you.

e eh o :
”Pa‘ﬁgg-F

Penalty - Qthe-

" |xinforest Thiough
[ Totat Peficlancy ).'

kY

eyl

to be computed from 10/02/2008 &t 86.77 ps
of Proposed Assessmant” for explanation of Interest rates (if epplicabla).

------

it ybu do net agree with the proposed assesament sst forth in this notioe, you may seek a review of the assassment
through ane of the following: (a) an Informal written protest; {b) an administrative hearing; or (c) & judicial proceeding,
Procedures for these various types of actions are sei forth in the enclosed brochure,

. unless you request and receive an extension prior fo this dats. If an informai written protest is not timely filed, the
praposed assassment will bacome a FINAL ASSESSMENT on 12/01/2008.. . .

If you elect to file an informal written protest, your protast must be filed with the Department no later than 12/01/2008,

If you choose to request elther an administrative hearlng or judiciaj proceading, your request must be flled no later
than 01/29/2008 or 60 days from the date the assessment becomes a Fingl Assessment, This time limit is mandated
by stalite and cannot be waived by the Department, The petition for an administrative hearing must be filed with the
Department. For Judicial praceedings, a complaint must be flied with the appropriate Clark of the Court,

If a balance s due and you agree with this proposed assessment, please raturn Your payment, along with the NOPA
remittance coupon, in the enclosed enwvelope within 80 days from the date of this Notice.

Unless otherwise indicated, the arriount shov}n of this netice may not inc_!u&e oredlfs. payments, Notices of fax
Actions, delinquanay notices or other bllings previously Issued by the Depariment, b S
B e L . I .,':.-‘_;,- o ':\'."I’l“T .‘..’3--":"-::':' . ' ,

NOTE lf_xfdu afy bfqtecﬁed by FaderaI_Bankfuﬁtqﬁ:law, no payment is requlred except ag bl’ﬂ;VIded“by’ e 11 Unite”
States Code (U.8. Bankriptey Code),< >~ x. - e e T SRS el
' ", Usa Echeveni, Executive Diractor -

. 'F,\efsr questions and correspontance to: S 2 Ty
Compliance Suppor Process o . \/’Q&
Post Office Box 5139 Y : B
Vo

Talishasses, FL 32314-5130 EXHIBIT
Phone: (850) 922-5923 Fax: (850) 484 6 : Val Qoueh, Gomptiancas Suppor Process Managar
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Addentum to Notice of Propesed Assessment N.10/03

Schedule of Tax, Penalty and/or interest

DEPARTMELTE 10/01/2008
OF REVENUE
‘ _ Auciit Numbar : 200031023
RUEHL NO 925 LLC Tax: Saias and Use Tax
8301 FITCH PATH _ ID Number:  20-0255820 .
NEW ALBANY OM 430549260 Audit Period :  07/01/2004 - 06/30/2007

Al Combinad Liability

l. 12% Interest Rate . Merket Intorest
Applied Pariod Applisd Pedod Combinad Applisd Period
Tax Intarest Tax Intetest Tax Panalties | Interest Total
Through Through - Through
10/01/2008 10/p1/2008 10/61/2008
$ : $ $§ $ $ § $ 5
0.0 0.00 250,605,58 72.544.58 250,608,68 0.00 72,544,58 932,240,26
' Less: Payments ( 754891)
Offsats £8.00| .
Balance Due $ 20480135

I,

It

Twelve (12) Percont Interest Rate: For taxes duie on or before December 31, 1999, an intorest rate of 12%
per annum applies, sxcept for Corporate Income and Emergency Excise Taxes. The additional daily interast

amount for this portion of the llablity is $0.00

Market Interest Rate: For taxes dus on or afisr January 1, 2000, a fioating interest rate applies. This rate wili
ba updated January 1 and July 1 of each year. The additional dally interest amount for fhis portion of the
lfability is $86,77 . For cutrent and prlor Irterest rates, contact Taxpayer Services at 1-800-352-3671 (in
Florida only) or 860-488-6800 and select information on Taxes or Forms from the option menuy. You may also

" acoass the Information at: "

Combined Liabllity: This column combines ooiumns.| and Il and represents tho total tax, penaities and interast
assessed. The combined dally interest amaount is $66€.77 . Please include additiona! interest accrusd from
. 10/02/2008 through the date your payment is postmarked. . .

Refor questions and corraspongance io;

Compliance Suppornt Progess

Post Office Bax 5139

Tallahasses, FL. 32314-5138

Phone: (850) 822-5823 Fax: (850) 488-0325



- K i
NOPA Remittance Coupon ‘

T
OF REVENUE _
10/01/2008
RUEHL NO 925 LLC
6301 FITCH PATH
NEW ALBANY OH 43054-9269

To ensure proper credit, please detach and include the preprintod ramiiance coupen below whan submiiting
payments, :

' The amount of interist owed has been caloulated through the Interest Through date shown on the NOPA. When
submitling your payment, please remember to Include the additional Interest amount accrued since that date.

To caiculate the additional interest amount, multiply the number of days since the Interest Through date times the
dally interest amount. The dally Interest amount is also show_n on the NOPA,

: ' R
: Detach, For Processing E#&E?
NOPA Remittance Coupon
Service Centar; B 1 Chack Number:
Eusiness Paytner: Tax Type:
1969392 Sales and Uss Tax
Audit Number: Remitiancs Total:
200031023
RUEHL NO 925 L1.C
6301 FITCH PATH

NEW ALBANY OH 43054-9369

05600 0 20070630 0001003059 4 6200031023 000D 3



FLORIDA

02/17/2009

wi 4
DEPARTMENT
OF REVENUE

Executive Diractor
Lisg Echeverri

Michae]l Bowen & Pete Larsen
Akerman Senterfit

50 N. Laura St., Suite 2500
Jacksonville, F1."32202

Re:  Notice of Decision
: RUEHL NO 925 LLC (the Taxpayer)
BPN: 0001969392
Audit # : 200031023
Sales and Use Tax
Period: 07/01/2004 - 06/30/2007

Proposed Assessment Amount: . 8 332.240.26

Sustained Amount: i 332.240.26
Balance Due: *g 303.396.25

¥ Iricl_udes payments and updated interest through 02/17/2009. Interest continues to accrue at
$54.78 per day until the postmark date of payment.

Dear Mr, Bowen & Mr. Larsen:

This is the Department's response to the protest letter postmarked 11/25/2008, filed against the
referenced assessment. The letter of protest, the case file, and other available information have
been carefully reviewed. This reply constitutes the issuance of our Notice of Decision, pursuant
to the provisions of Rule 126,003, Florida Administrative Code (F.A.C.). It represents our
position based on applicable law to the issues under protest.

ISSUE,

The issue is whether certain reimbursements paid to a parent company for real property
improvements, represented additional commercial rental,

EACTS

The proposed assessment relates to payments made by the Taxpayer o its parent company,
Abercrombie & Fitch Stores, Inc. (the Parent). The payments represented reimbursements for

Chiid Support Enforcemant — Ann Coffin, Director « Gieneral Tax Administration - Jirm Evers, Dirsctor
Properly Tax Oversight - Jamas McAdams, Diractor » Administrative Services - Nancy Kelley, Direclor
Infermation Services - Tony Powell, Drector

www.myflorida.com/dor
Tallzhassee, Florida 32390-0100



Notice of Decision
Page 2

amounts paid by the Parent pursuant to two lease agreements between the Parent and Aventura

~ Mall Venture, a Florida general partnership and Tampa Westshore Associates Limited
Partnership (the Lessors). In both lease agreements the Parent is named as the lessee. However,
the Taxpayer occupied the leased premises and made all lease payments' to the Lessors. The
agreements contained language requiring the Parent to maker certain real property
improverents, subject to approval by the Lessors®. Further, the agreements were clear that
tenant improvements were to be the property of the Lessors". The Parent paid third party -
contractors for all of the required improvements. Once the improvements were made and paid
for, the Taxpayer reimbursed the Parent for all costs of the required improvements. The
referenced assessment proposes taxing these reimbursements made 1o the Parent.

TAXPAYER ARGUMENT

It your position the proposed assessment, as it relates to amounts incurred by the Taxpayer, is
inappropriate because these amounts were capital improvements made solely for the benefit of
the tenant. You argue that the improvements were not paid in liew of rent and are only usable by
the tenant. Accordingly, in spite of the contractual language indicating landlord ownership of
the improvements, they have no economic value because no future tenant can “, .. reap the
benefits of the improvements.” You indicate that these facts differentiate with those in
Department of Revenue , State of Florida v. Seminole Clubs, Inc,, 745 So0.2d 473 (November 19,
1999) 5 DCA., where the court found that certain real property improvements constituted
additional rent, subject to tax. In Seminole, you assert, the subject property was single purpose
(golf course and hotel). Accordingly, you argue that the improvements did benefit the landlord
because “. . . (1) a higher rent could be charged to a new tenant compared to if no improvements
had been made or (2) the lessor could take over the property and operate the business
immediately upon termination of the lease and reap the benefits of the improvements.” In this
case, you argue, the landlord reaps no such benefits.

You further contend that the Taxpayer is under no obligation to make any improvements if
existing improvements meet the requirements of its remodeling plan at lease execution. You
state, “[t]hus, [the Taxpayer]’s tenant improvements are optional under the Agreements.”

Additionally, you assert that even if the subject leasehold improvements constitute rent, such
improvements are not received by the Lessors until lease termination. You cite Rule 12A-
1.070(4)(f), F.A.C, as authority stating in pertinent part that . . . sales tax with respect to rent is
due and payable at the time or receipt of such payment.” '

| These amounts represented both roinimum rent and percentage rents. See page 3 of the Aventura Mall lease and
page D1, of the International Plaza lease. ' o

Section 8.035, page 14, of the Aventura lease, provides that the *. . . [1]esses shall be required 1o tatally remodel the
Premises . ..”" Article V, section 5.01, of the Standard Form, related to the International Plaza lease provides that
the lessee shall “. . . provide ail work of whatsocver nature in accordance with its obligations set forth in Exhibit
B..."
¥ Article XVI, section 16,01, of the Standard Form, related to the International Plaza lease provdes that the tenant :
improvements . . . shall when instalied attach to the fee and become and remain the property of the lessor.” Section
5.01(b), page D2, of the International Plaza lease provides that the leaschold improvements “, . . shall at all times be
the sole property of the landloxd . . .."




Notice of Decision
Page 3

In a letter dated February 10, 2009, with regard to the relationship between the Taxpayer and the
Parent, you indicated your opinion that the “build out” costs reimbursed to the Parent can only
represent a benefit to the Lessors (assuming agreement on the interpretation of the relevant
{andlord-tenant relationship), You state, “[a]s you aware, the lease agreements between [the
Landlords] and [the Parent] state that any tenant improvements made to the property —
presumably whether done by [the Parent] or parties on its behalf — become the immediate
property of [the Lessors]. As a result, even though the Company is making payments to {the
Parent] for the cost of the build-out, the tenant improvements are for the benefit of [the lessors]
— not [the Parent].”

LAW & DISCUSSION

Section 212.031(1)(c), Florida Statutes (F.S.), provides for the taxation of rent based on the “. . .
total rent charged . . ..” Rule 12A-1.070(4)(®), F.A.C,, further provides that the tax “. . . shall be
paid . . . on all considerations due and payable by the tenant . . ..” Rule 12A-1.070(19), FA.C,
provides in pertinent part that “{tJhe lease or rental of real property or a license fee arrangement
to use or occupy real property between related ‘persons,’ . .. is subject fo tax. “ Further this rule
provides that the “. .. total consideration, whether direct or indirect, payments or credits, or other
consideration in kind, by the lessee to the lessor is subject to tax despite any relationship between
the lessor and lesses.” Finally, this rule indicates that this consideration is subject to tax even if
the amount . . . is equal to the amount of the consideration legally necessary to amortize debt
owned by the related lessor . . . even though the consideration is ultimately used to pay that
debt.” :

There can be no doubt that a rental arrangement, as provided in Rule 12A-1.070(19), F.A.C,,
exists between the Taxpayer and the Parent. The Taxpayer occupies the premises and pays the
Parent’s obligated rent payments to the Lessors. In addition, it pays the Parent for the cost of the
improvements delineated in the agresments between the Lessors and the Parent. Accordingly, it
is this relationship which gives rise to the proposed assessment. The Department takes exception
to your position that the reimbursements, paid to the Parent, represent benefits to the Lessors.
These payments are made to the Parent notwithstanding that they equal amounts legally owed by
the Parent to the Lessors (see Rule 12A-1,070(19)(c), F.A.C.). The Depariment agrees that the
improvements to the real property benefit the Lessors but it is not the transaction taxed. The
reimbursements (the subject of the proposed assessment) provided the funds for the
improvements required uader the subject agreements betweer. the Parent and the Lessors. There
can be no doubt that these payments represented consideration to the Parent.

While the Department finds the reimbursements paid by Taxpayer to the Parent as taxable
consideration for the right to occupy the premises, we do take exception to your arguments
concerning the prime lease between the Parent and the Lessots. Your argument that any benefit
to the Lessors should be measured at lease termination is not on point, You contend that only
single purpose propetties receive any benefit due to the probable build-outs required at lease
termination. We reject this analyis. The benefit is immediate. The improvement is made and
the value of the demised premises is increased at that point. Further, the cost of the
improvements are bome by the Parent. The agreements are clear that these improvements are the
propérty of the Lessors.
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Likewise, your argument concerning the appropriate date that consideration is received, is not on
point. The value of the property increases at the moment the improvements are corpleted (not
at lease termination as you suggest).

We also take exception to your position that the subject improvements are optional, The
contracts are clear that certain improvements must be made (subject to approval) by the Parent.

CONCLUSION

The 'Departn:ent sustains the assessraent.

Bnclosed for your convenience is an audit remittance coupon. Payrﬁent, including interest to the
postmark date of payment, should be returned in the enclosed envelope along with the aundit
remittance coupon. The check should reflect the audit number.

TAXPAYER APPEAL RIGHTS

This Notice of Decision constitutes the final position of the Department unless a Petition for
Reconsideration is filed on a timely basis, in which event the Notice of Reconsideration will be
the Department's final position, The requirements for a Petition for Reconsideration are set forth
below.

Pursuant to Section 72.011(2), F.S., and Rule Chapter 12-6, F.A.C., the assessment is final as of
the date of this Notice of Decision unless you file a written Petition for Reconsideration
postmarked within thirty (30) days of the date of this Notice of Decision and addressed to
Technical Assistance and Dispute Resolution, Post Office Box 7443, Tallahassee, FL 32314-
7443. The Petition for Reconsideration must contain new facts or arguments; otherwise it is
subject to dismissal.

Absent a timely-filed Petition for Reconsideration, the assessment reflected in the Notice of
Decision is final and you have three alternatives for further review:

1) Pursuant to Section 72.011, F.S., and Rule Chapter 12-6, F A.C., you may contest the
assessment in circuit court by filing a complaint with the clerk of the court, THE COMPLAINT
MUST BE RECEIVED BY THE CLERK OF THE CIRCUIT COURT WITHIN SIXTY (60)
DAYS OF THE DATE OF THIS NOTICE OF DECISION. Section 72.011(3), F.S., provides
that no circuit court action may be brought unless you pay to the Department the amount of
taxes, penalties and accrued interest assessed by the Department that are uncontested and tender
" or post a bond for the remaining disputed amounts unless a waiver is granted as provided in that
section, Failure to pay the uncontested amounts will result in the dismissal of the action and
imposition of an additional penalty in the amount of twenty-five percent {25%) of the tax
assessed. The requirements of Chapter 72, F.S. are jurisdictional; '

2) Pursuant to Sections 72.011, 120.569, 120.57 and 120.80(14), F.S. and Rule Chapter 12-6,
F.A.C., you may contest the assessment in an administrative forum by filing 2 petition for a
Chapter 120 administrative hearing with the Department of Revenue, Office of General Counsel,
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percent of the tax assessed. Mediation is not available pursuant to Section 120.573, F.S. Th
273, F.S. The

requirements of Section 72.01 1(2) and (3)(a), F.§ iurisdict]
assessment or refund denial under Chap(te)r( 1)2’0, F. ;garggn scetionsl for any action contesting an

Fox: s}ppellate revie.w purposes the Department will treat factual matters asserted in a protest or
petition for reconsideration as allegations, not as established facts.

Should you have any further questions concerning this matter, please do not hesitate to contact
me,

Sincere W

Rithard (Clay) Brower
Tax Conferee '
Technical Assistance & Dispute Resolution

(850)922-4837

Enclosurs: Audit Remittance Coupon

NOTICE UNDER THE AMERICANS WITH DISABILITIES ACT

Persons needing an accommodation to participate in eny proceeding before the Technical Assistance and Dispute
Resolution Office, should contact that office at 850-488-0717 (voice), or 800-DOR-8331 (TDD), at least five
working days before such proceeding. You may also call via the Florida Relay System at 800-955-8770 (voice), or

800-955-8771 (TDD).



